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The decision of the Supreme Court of Illi- 
nois in the case of People v. Chase, declaring 
what is known as the Torrens system of real 
estate transfers unconstitutional, though it 
unfortunately disposes of what, in most feat- 
ures, is a wise enactment of the legislature of 
that State, will be of value, as suggesting to 
those contemplating the passage of sucha 
law, probable defects which it would be well 
toavoid. The decision of the Illinois court 


' does not apply to the law as a whole but only 


toone of its features, though it must be ad- 
nitted that the decision of the court takes 
from the act one of its chief merits. 

The action in this case was an information 
filed by the State’s attorney to inquire by 
what right the defendant exercised the 
functions of the office of registrar of deeds. 
A plea was filed justifying under the so- 
called ‘‘Torrens Land Title Act.’’ A de- 
murrer was interposed which the lower court 
overruled. ‘This judgment was reversed by 
the supreme court with directions to the 
lower court to enter a judgment of ouster 
wainst the defendant. The decision 
hinged upon the character of the action 
ofthe registrar or recorder of deeds in ex- 
amining into the title of property and in giv- 
ing a certificate of title which under the law, 
if it were not contested within that time, 
Would become in five years a valid title, proof 
against contests. The point to be decided 
was whether the act of the official in record- 
ingand granting a certificate which the law 
made incontestible after a certain period was 
ministerial or judicial, and the court decided 
that it was judicial and, therefore, could be 
Performed only by a judicial officer. In 
other words, it was held by the court that the 
act conferred judicial power upon the re- 
torder or registrar, and therefore violated the 
Constitution which provides that the judicial 
be vested in courts therein 
tamed, and is therefore invalid without refer- 
fee to other objections urged against it. 
The validity of the certificate under pre- 
Stibed conditions was one of the chief ad- 
Yantages of the new system, and to rob the 
diicer who issues and grants the certificate 





of the power to make it valid destroys much 
of the effectiveness and value of the measure. 
In answer to the argument that the registrar 
was nota judicial officer but only a minis- 
terial officer, the court thought that it would 
be difficult to more clearly aud positively 
confer judicial powers upon a person un- 
qualified under the constitution to exercise 
those powers than is done by this law. This, 
doubtless, resulted from an attempt to adopt 
the provisions of a similar law in force in 
Australia, Canada, England, and perhaps 
other countries, by which the certificate of 
title issued becomes conclusive as to the own- 
ership of the property, and in which coun- 
tries no constitutional or other restriction 
exists against the legislative grant of such 
powers upon non-judicial officers. The powers 
of the registrar are no less judicial under the 
statute than those in the countries referred 
to. The only difference is there there is no 
valid objection to the validity of the law, while 
here it is fatal. In Re, etc., ex rel. Bond 
construing ‘‘the Transfer of Land Statute,”’ 
6b. L. R. (L.) 458, it is said: ‘‘The inten- 
tion of the legislature was obviously to im- 
pose the duty upon the registrar to pre- 
vent instruments being registered which, 
in law, as well as in fact, ought not to 
be registered in the first instance, and to de- 
termine the validity of the instruments, as well 
as the priority of registration in point of time. 
He has, therefore, to discharge not merely 
ministerial but judicial duties.’’ The Illinois 
court said that they were ‘‘not unmind- 
ful of the well settled rule that there are many 
cases in which ministerial officers exercise 
quasi judicial powers or discretions, and yet 
the laws conferring such powers are held to 
be no violation of the constitutional provision 
under consideration. These cases are re- 
ferred to and commented upon in Owners of 
Lands v. The People, 113 Ill. 309, but 
what we have already said sufficiently dis- 
tinguishes the powers conferred upon the 
registrar by this act from all such cases.’’ 

For many reasons it will be unfortunate if 
the Torrens system of land transfers does 
not become available in all the States. It 
has operated admirably in Australia, where, 
of course, the freshness of all land titles cre- 
ated circumstances most favorable to its suc- 
cess. It has the merit of simplicity, direct- 
ness and certainty in the establishment of 
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titles and the making of transfers and frees 
land ownership from the costly processes 
hitherto in vogue. It is possible that a plan 
may be devised by which our bunglesome 
system may be improved by the ingrafting of 
the most advantageous features of the Tor- 
rens system. 








NOTES OF RECENT DECISIONS. 


CorporaTions—IssuE or STOCK—SALE BE- 
Low Par—INsOLVENCY—PREFERENCE TO Dt- 
rEcToRS.—In Rickerson Roller-Mill Co. v. 
Farrell Foundry & Machine Co., 75 Fed. 
Rep. 554, the United States Circuit Court of 
Appeals for the Sixth Circuit, decided some 
interesting questions of corporation law, the 
holdings being that when a corporation, not 
for the purpose of restoring its capital, im- 
paired by losses in business, but for the pur- 
pose of providing new capital to carry on or 
extend its business, issues and sells stock at 
less than its par value, the purchasers of such 
stock take the same subject to the contin- 
gency that, in the event of the insolvency of 
the corporation, they would be liable to 
creditors, who had become such in ignorance 
of the terms of the their purchase, for the 
difference between the price actually paid for 
the stock and its par value. The leading 
case of Handley v. Stutz, 139 U. S. 417, was 
distinguished. It was.also held thatin the 
absence of statutory or charter provisions, 
however, a corporation may agree with a 
subscriber to its stock to receive less than 
the par value therefor ; and a creditor of the 
corporation, who becomes such with knowl- 
edge of such an agreement between the cor- 
poration and the subscriber, cannot require 
the subscriber, upon the insolvency of the 
corporation, to pay his stock in full; that 
while the mere insolvency of a corporation 
does not, either under general principles of 
law or the law of Michigan, render invalid a 
preference given, while insolvent, to its di- 
rectors, who are also creditors of the corpo- 
ration, yet, to sustain such a preference, the 
utmost good faith must appear, not only in 
respect to the bona jides of the debt paid, 
but in respect to all the steps taken to secure 
the preference. Accordingly, held, that 
where three directors, who constituted a ma- 
jority of the board, and whose votes were 





necessary to the action taken, transferred to 
themselves, in payment of an antecedent 
debt, all the available assets of the corpora. 
tion, though they had previously assured 
creditor that his claim should be paid before 
that of the directors, the preference so ob- 
tained by the directors was invalid, and the 
assets so transferred to the directors should 
be ratably distributed among all the creditors 
of the corporation. 





MastER AND SERVANT — PERSONAL InJurRy 
—NEGLIGENCE — FELLOW-sSERVANT.—In Cal- 
lan v. Bull, 45 Pac. Rep. 1017, decided by 
the Supreme Court of California, which was 


an action for personal injuries, it appeared. 


that defendant entered into a contract with 
agents of the United States to construct a 
harbor jetty; that plaintiff was injured by 
the breaking of a cap ona bent, which had 
been negligently constructed. The contract 
provided that: ‘‘The work is to be executed 
under the supervision of the engineer officer 
in charge, or his agent. * * * Nom 
terial of any description will be placed in the 
works without his knowledge and instruction 
at the time. * * * The contractor mus 
keep upon the works at all times responsible 
agents, who shall have full authority to carry 
out the instructions of the agent of the 
United States, * * * and all material, 
supervision, and labor furnished by the con- 
tractor will be subject to the approval of the 
engineer officer in charge.’’ It was held that 
defendant was not the agent of the United 
States in the performance of the contract, 
but, under its provisions, was an independ- 
ent contractor and employer. Under the 
provision in the contract that ‘‘the contractor 
must keep upon the works at all times a re 
sponsible agent,’’ defendant appointed B as 
superintendent. The men employed by de 
fendant were divided into several crews, with 
each of which there was a foreman. B was 
in charge of them all, and himself at times 
helping in the work. If one portion of the 
work was in advance of the others, the men 
were taken from that, and placed at work on 
other portions. The men were all engaged 
in the same general business. It was held 


that, with reference to those acts which were 
not within the personal duties of defendant, 
B was but a fellow-servant with all of the 
other employees, within Civ. Code, § 1970, 
and hence defendant was not liable for the 
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negligence of any of such fellow-servants in 
the construction of the bent at which the ac- 
cident occurred. The work upon which 
plaintiff was employed was to construct a 
jetty into the waters of the bay, and the mak- 
ing of the bent was a part of the work to be 
done by the laborers themselves out of ma- 
terials furnished by defendant. It was held 
that the bent was not a place furnished by 
defendant, within the rule that an employer 
must see that the place in which his employee 
is to work is reasonably safe. 

CriminaL Law — Senpinc THREATENING 
Letters BY COLLECTION AGENCY.—The conclu- 
sion of the Supreme Court of Missouri, in the 
case of State v. McCabe, will especially inter- 
est collection agencies, and especially those 
which resort to questionable methods for the 
collection of debts. The holding is that the 
provision of the Missouri Revised Statutes of 
1889, prohibiting creditors from threatening 
toinjure the credit or reputation of a debtor, 
by publishing his name as a bad debtor, un- 
less the debt is paid, is constitutional, and 
does not deprive the creditors of property 
without due process of law; nor does it limit 
the freedom of speech; and that an indict- 
ment which alleges a threat to publish the 
name of a debtor in the ‘‘Claimant Agency”’ 
as a bad debtor, is sufficient without alleging 
the connection of the defendant with the 
paper or its character. It is immaterial 
whether it is a corporation, firm name, or is 
wholly fictitious. ‘Those who raised the ques- 
tion of constitutionality of the act asserted 
that conceding they did threaten to ruin the 
qedit and reputation of the prosecuting wit- 
hess as a business man, they were guilty of 
no offense under the laws of this State, be- 
tause they say they had a right to do so. As 
to this the court very properly says: : 

Can it be maintained that the guaranty in the fed- 
traland State constitutions of life, liberty, and prop- 
erty justifies any citizen in threatening to destroy the 
credit or reputation of another citizen? If it can, 
then it amounts to this: that not only are the courts 
open to him to obtain ajudgment for any sum due 
him, and the process of the law is awarded him to en- 
force that judgment, but in addition thereto he has 
the right to threaten the publication of a criminal 
libel whereby he may destroy his debtor’s credit and 
Teputation. More than this, he may avoid the courts 
altogether, deprive his debtor of all just credits and 
Set-offs, all lawful pleas in defense, and, through fear 
ofthe ruin of his credit, he may even collect an un- 


just debt, or obtain an unconscionable advantage. 
The law will not countenance or tolerate this method 





of collecting debts. The State has provided every 
needed remedy, both ordinary and extraordinary, to 
enforce the payment of all just debts through the 
agency of her courts of justice, and among these rem- 
edies is not in:luded the right to threaten to destroy 
credit and reputation. Such a course is well caleu- 
lated to produce a breach of the peace. If once per- 
mitted and sanctioned by the courts, it will soon de- 
generate into an intolerable and oppressive wrong. 
Unjust claims will be extorted from timid debtors. 
Honest and deserving men will be held up to scorn, 
and published as dishonest, merely because they have 
not the means with which to meet their obligations. 
The position of counsel that, because aman is too 
poor or unable to meet ali his obligations as soon as 
due, no wrong can come to him by publishing his in- 
ability to do so, in the most offensive manner, cannot 
be countenanced by this court. It is alike unsound 
in law and morals. The law does not authorize the 
collection of just debts even by the malicious threat- 
ening to injure the debtorin his person, property, 
credit, or reputation. To deny him the privilege of 
so doing in no {sense deprives him of the protection 
of his property rights under the bill of rights or con- 
stitution. 





LiaBitity oF DecepEent’s EstaTE— SERVICES 
—Inrant’s Contracts CREATING FamiLy Re- 
LATIONS.—In Purviance v. Schultz, itis de- 
cided by the Appellate Court of Indiana that 
an intention to pay for services rendered may 
be shown by an agreement to pay therefor 
by a bequest by the person receiving the ben- 
efit of the services; that where a person re- 
ceiving the benefit of another’s services 
promises to pay therefor by a bequest, his 
estate is liable, on failure to make such be- 
quest, for the value of the services; that an 
infant is competent to assume by express 
contract the family relation toward persons 
not related by blood, so as to prevent his re- 
covery for services rendered in the family, 
and that there is no presumption of law, 
where one person renders services to an- 
other nct related by blood, and receives, in 
return, food, rainment, and shelter, that the 
family relations did not exist between them. 
The court says: 

The appellee brought this action against appellant, 
as the administrator of the estate of Elmina E. Purvi- 
ance, deceased, to recover for work and labor alleged 
to have been performed for the decedent. There was 
a trial by jury, which resulted in a verdict and judg- 
ment in favor of the appellee in the sum of $809. The 


only error assigned in this court is the overruling of 
the motion for a new trial. In 1883, John W. Purvi- 


ance, the husband of appellant’s decedent, lived upon > 


afarm in Huntington county, he and the decedent 
constituting the household. They were childless. 
The appellee was then about 12 year of age, and she 
was taken into his home, and lived with them until 
the year of 1887, when John W. Purviance died. Af- 
ter his death, the appellee continued to live with El- 
mina E. Purviance until her death, in 1894. The ap- 
pellee was not related to the deceased by blood. This 
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action was brought to recover for services rendered 
from 1887 to 1894, and after the death of John W. 
Purviance. There was scme evidence which tended 
to show that the decedent intended to pay or com- 
pensate the appellee for the services rendered her, by 
making provision for appellee in her will. The court 
gave this instruction to the jury: ‘‘(4) An intention 
to pay for work and labor by one receiving the bene- 
fit of such work and labor may be shown by agree- 
ment to pay for such work and labor by bequest in 
will by such person so receiving the benefit of such 
work and labor; and, when such an agreement is 
shown, failure to make such bequest by the person 
agreeing to do so makes his estate liable for the value 
of such work and labor, and a claim therefor against 
his estate is good, and may be recovered.” ‘I'he ap- 
pellant insists that this instruction is erroneous. But 
we find no substantial objection toit. It seems to 
come with the rule declared in Caviness v. Rushton, 
101 Ind. 500, and Wallace v. Long, 105 Ind. 522, 5 N. 
E. Rep. 666. 

The appellant also insists that instruction No. 5, given 
by the court at the request of the appellee, is erro- 
neous, and had a tendency to mislead the jury. The 
instruction is as follows: ‘‘The family relation be- 
tween persons not related to each other in any man- 
ner by blood or marriage can only exist on an agree- 
ment between such persons, express or implied, that 
they will live together in the family relation as mem- 
bers of the family. An infant under the age of 21 
years cannot make such an express agreement, and 
such an agreement by an infant under the age of 21 
years cannot be inferred where such an infant is not 
in any way related by blood or marriage to the person 
with whom such infant lives. Therefore, if you be- 
lieve from a fair preponderance of all the evidence in 
this case that the said Elmina E. Purviance, deceased, 
kept the plaintiff living with her at her home until 
her death, and received her work and labor, and fur- 
nished the plaintiff with food, raiment, and shelter, 
and that said Elmina E. Furviance, deceased, and the 
plaintiff, were not in any manner related to each 
other by blood or marriage, then the family relation- 
ship is not presumed to exist between them; but it is 
for you to say from all the evidence in the case 
whether the plaintiff aed said Elmina E. Purviance, 
deceased, lived together in the family relation—as 
members of the same family.’? The jury, in an an- 
swer to an interrogatory found that the family rela- 
tion did not exist between the appellee and the de- 
cedent during the time the services were being per- 
formed. It is evident that whether or not the family 
relation existed between the appellee and the dece- 
dent at the time the services were rendered was im- 
portant, for the relation in which they stood to each 
other bore directly on the question of liability. It is 
not the law that an infant cannot make an express 
or special contract. Many special contracts are bind- 
ing upon him, and he may enforce them, or they may 
be enforced against him. Itis true that he may re- 
nounce his contract for services, and recover the 
value thereof, regardless of the contract. But, even 
as to such contracts, the fact that he may renounce 
them does not deprive him of the power of making or 
enforcing them. Until he chooses to renounce, they 
are valid. The instruction above does not relate to a 
contract for servicas. It relates to a contract for the 
establishing of the family relation. The jury is told 


that a minor cannot make an express contract for en-- 


tering into the family relation. From the earliest 
dawn of bistory, the family seems to have been the 
unit of society; and it is now the most important 





factor in the fabric of our civilization. 


tions. 
packer, J., said: 
the most potent refining and humanizing agency 


age the extension of its hospitalities to those, by the 
protection and beneficent influences.” 
of the law to secure homes for the homeless, and it 
fastens and encourage all contracts, no matter by 
whom made, which tend to accomplish thisend. Ap 


infant may make a contract of marriage, which re- 


valid. The family relation is not merely a contract, 
It is more than a contract; it isa status. When the 


ply by repudiating the contract that brought it into 
existence, 
sure the benefits of a home, with its refining and ele- 
vating influences, by his express contract, is to over- 
throw the policy of our law. Again, the instruction 
that, from the facts enumerated, the family relation 
does not arise from given facts, such presumption 
must be one of law. While it is true that all pre 
sumptions are, strictly speaking, presumptions of 


law has affixed degrees of certainty. Barr v. Railroad 
Co., 10 Ind. App. 438, 440, 37 N. E. Rep. 814. There 


that no presumption exists from the facts enumer- 
draw its own inferences from the facts stated, um 
instruction was erroneous and misleading. 


tion for a new triai. 








ARE JUDGMENTS QUASI NEGO- 
TIABLE. 


the purchaser of a judgment stands in the 


persons. In Black on Judgments the state 
ment is made that ‘‘the generally recognized 


not affected by the latent equities of third 


he had no notice at the time of the assigi 
ment.’’? Likewise in the American and Ei 


1 Freeman on Judgments, Sec. 428. 
2 Black on Judgments, Sec. 956, 





No. 22 
Rountree y, © 
Pursell, 11 Ind. App. 522, 534, 39 N. E. Rep. 747. The © 
home lies at the basis of our social and civil instity. — 
This court on another occasion, by Crum. 
“The law recognizes the home ag © 









known to our civilization, and its policy is to encour. — 
hand of misfortune, may have been deprived of its © 


James v. Gil. — 
len, 3 Ind. App. 472, 30 N. E. Rep. 7. Itis the policy ~ 


sults in establishing the family relation, and it is 


status is once established, it cannot be destroyed sim- — 


To say that a homeless infant cannot se © 


under consideration is bad because it says to the jury, — 


is not presumed to exist. When the court undertakes — 
to say to the jury that a certain presumption arises or © 


fact, yet there are certain presumptions to which the © 


is no rule of law creating a presumption or declaring ~ 
ated. The court should have permitted the juryto © 
trammeled by the notions of the court. We think the © 
Judg- | 


ment reversed, with instructions to sustain the mo ~ 


In Freeman on Judgments! it is said that ~ 


same position as the assignee of a note past © 
due, and that he takes subject to all equities 7 
existing between the original parties to the — 
judgment, but free from the equities of third” 


doctrine is that the assignee of a judgment it 
persons, not parties to the judgment, of which | 
- glish Encyclopedia of Law itis said that ‘the 


rights of the assignee are not subject to equi 
ties existing in favor of third persons of | 
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which he had no notice when the assignment 
was made.’’® In the face of the unanimous 
opinion of the text-writers, it may seem some- 
what rash to contend that the assignee of a 
judgment takes subject to all equities, and to 
the equities of all persons, and that judg- 
ments do not possess any character of quasi 
negotiability. But examination of the cases 
cited by the learned authors and considera- 
tion of the principles governing the assign- 
ment of choses in action generally, justify 
the contention. My purpose is to show that 
the statements of the text-writers quoted, if 
not entirely erroneous, require important 
qualification and modification, and that an 
assignee of a judgment takes subject to the 


equities of third persons of which he has no ) 


notice, unless such third persons have by 
their conduct estopped themselves from as- 
serting their rights. It is a general and 


_ fundamental rule that no one can by assign- 


ment pass a better title to, or greater interest 
in, anon-negotiable chose in action than he 
himself has, and that the assignee takes sub- 
ject to equities existing against the assignor. 
With respect to the equities of the original 
parties this rule has remained unquestioned. 
But some attempt has been made to dis- 
tinguish between the equities of the immediate 
parties and those existing in favor of third 
parties or prior assignees. The latter have 
been called ‘‘latent equities,’’ and it has been 
held to some extent that, while an assignee 
ofa chose in action not negotiable takes sub- 
ject to all equities between the immediate 
parties, yet as to these so-called latent equi- 
ties an assignee for value without notice will 
be protected. The doctrine that equities of 
third persons and of prior assignees cannot 
be set up against assignees for value without 
notice, which may be referred to as the doc- 
trine of latent equities, is exhaustively exam- 
ined by Mr. Pomeroy.‘ After a critical dis- 
cussion of the cases, he comes to the conclu- 
sion that, on principle and by the great weight 
of authority, the supposed rule as to latent 
equities has-no foundation. He points out 


that the majority, if not all, of the cases by 


Which it is thought to be sustained, depend 
Upon the principle of estoppel, and that in 
tases where that principle did not apply, and 
the question was squarely presented, the doc- 


$12 Am. & Eng. Encyclopedia of Law, 149 0. 
‘2 Pomeroy, Equity Jurisprudence, Secs. 708, 714. 
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trine of latent equities has generally been 
repudiated. Cases where the doctrine of es- 
toppel applies, that is, those wherein the per- 
son who is asserting an equity has in some 
way conferred upon the assignor of the de- 
fendant the apparent absolute ownership of 
the chose in action, and thus put it into his 
power to deal with it as his own to the injury 
of third persons, in no way conflict with the 
general rule, that an assignee of a chose in 
action not negotiable takes subject to all 
equities against the assignor. Since the ex- 
haustive discussion of this subject by Mr. 
Pomeroy, his view has been accepted by 
writers on equity jurisprudence.® A brief 
review of the subject, though of necessity 
little more than an abridgment of Pomeroy’s 
presentation of it, is required, in order to ex- 
plain the statements made by the writers on 
judgments. The principal source of the doc- 
trine of latent equities is the case of Murray 
v. Lylburn.® It is also one of the principal 
authorities relied upon by the writers on 
judgments quoted above. This case is ex- 
amined in Bush v. Lathrop,’ the leading case 
on the subject, and the doctrine of latent 
equities is there repudiated after a critical 
examination of the authorities. A long line 
of subsequent cases in New York sustain this 
conclusion, which undoubtedly represents the 
law in that State at present, although at one 
time there was some doubt. This doubt 
arose from the case of Moore v. Metropolitan 
Bank,® and the headnote of the reporter, 
who stated that Bush v. Lathrop had been 
overruled. Moore v. Metropolitan Bank was 
a case of estoppel. It followed the case of 
McNeil v. Tenth National Bank,’ which is the 
leading case on the subject of estoppel in as- 
signment of choses in action. In that case 
the plaintiff had transferred shares of stock 
by an indorsement in terms absolute as se- 
curity for a sum of money much less than the 
value of the shares. It was held that, hav- 
ing conferred the apparent absolute owner- 
ship upon another, he was estopped from set- 
ting up his equity against a subsequent as- 
signee for value in good faith. These cases 
do not conflict with, but merely modify, the 





51 Beach, Equity Jurisprudence, Sec. 342; Tiede- 
man, Equity Jurisprudence, Sees. 64, 70. 

6 2 Johns. Ch. 441. 

7 22.N. Y. 355. 

8 55 N. Y. 41. 

9 46 .N. Y. 825. 
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holding in Bush v. Lathrop, and do not affect 
the general rule that, in the absence of con- 
duct estopping him from so doing, a third 
person can setup equities against such an 
assignee. Accordingly, in subsequent cases, 
the court pointed out the distinction, reaf- 
firmed Bush v. Lathrop, and set all doubts at 
rest." In Owen v. Evans," decided in 1892, 
the question is regarded as well settled, the 
court saying: ‘‘Our courts recognize no 
distinction between equities existing in favor 
of the mortgagor and those existing in favor 
of a third person, but hold that, in the ab- 
sence of estoppel, an assignee of a morigage 
takes only the interest of his assignor, and 
subject to any latent equity in favor of any 
person.’’ The doctrine of latent equities has 
been completely overthrown in the State of 
its origin, and in other jurisdictions, where it 
has fairly come up, unaffected by questions 
of estoppel, the same conclusion has gen- 
erally been reached.” ‘‘It is only where the 
owner by his own affirmative act has con- 
ferred the apparent title and absolute owner- 
ship upon another, upon the faith of which 
the chose has been purchased for value, that 
he is precluded from asserting his real title, 
and this conclusion was arrived at by the ap- 
plication of the doctrine of estoppel.’’ The 
general rule as to non-negotiable choses in 
action being settled, it remains to be seen 
whether judgments constitute an exception 
and possess a character of quasi negotiability 
not belonging to other choses in action.* It 
is not perceived on what ground it can be 
contended that there is any difference on 
principle between judgments and other species 
of personal property in this respect. Any 
reasoning that will apply to judgments, ap- 
plies equally to mortgages, certificates of 
stock, and chattels of every sort. There is 
always a certain risk in purchasing any ar- 
ticle of personal property, or any non-nego- 
tiable chose in action. But, as many courts 
have said, that is no reason for making all 

10 Trustees v. Wheeler, 61 N. Y. 88 and 113; Cutts 
v. Guild, 57 N. Y. 229; Green v. Deal, 64 N. Y. 220; 
Fairbanks y. Sargent, 104 N. Y. 108; Owen v. Evans, 
134 N. Y. 514; Knox v. Eden Musee American Co., 148 
N. Y. 441. 

 134.N. Y. 514. 

12 Barstow v. Savage, 64 Cal. 388; Paterson v. Rabb, 
88 S..C. 188; Cowdery v. Vandenburg, 101 U. S. 
572; Baker v. Wood, 157 U. S. 218; Sutherland v. 
Reeve. 151 Ills. 384, 88 N. E. Rep. 180. 

13 Davis v. Bechstein, 69 N. Y. 440; Smith v. Clews, 
114 N. Y. 190. 











choses in action negotiable. 
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That no dig. } 
tinction can be made between a judgment | 
and any other non-negotiable chose in ae. © 
tion in this respect has been expressly de.” 
In cases where this question hag” 
arisen uncomplicated with questions of ey 








toppel, it has been laid down that the ay 7 
signee of a judgment takes subject to equi. 7 
ties of third persons as well as to those of the © 


judgment debtor.” 
cited by the text-writers, and are stated tobe 


Some of these cases are | 


in conflict with the weight of authority, a” 
statement which will be examined presently, — 


The explanation of the view taken by the 
text-writers appears to be this. All of them 
cite in support of their text the case of Mur. 
ray v. Lylburn." 
adverted to. 
ment of a judgment at all, but is one of the 
principal sources of the general doctrine of 


That case has already been ~ 
It did not involve the assign-~ 


latent equities applied to all choses in action, ~ 


As has been said, it is now thoroughly dis-— 


credited in its own State. The first edition 


of Freeman on Judgments was published in © 


1873, and the second in 1874—two years be- 


fore the case of Trustees v. Wheeler,' and at i 
a time when the doubts thrown on Bushy, 


Lathrop by Moore v. Metropolitan Bank had 


not been dissipated, and the distinction as to 


cases involving estoppels had not been 
pointed out. The statement in his text and 
the citation of Murray v. Lylburn were, 
therefore, natural at that time. In his last 
edition, Mr. Freeman has copied verbatim 
the statement in the former editions of his 
work, and has continued to cite Murray ¥ 
Lylburn in support of his text without ad- 
verting to the fact that that case did not it- 
volve the assignment of a judgment and that 


the general principle it lays down as to all 


choses in action has been overthrown. As 


frequently happens, subsequent writers have © 
adopted his statement without question. If” 
there were much doubt of this, there is sufli- 7 


cient proof at hand. 


In the earlier editions © 


of Freeman, the name of the defendant it | 
Murray v. Lylburn is misspelled ‘‘Lilburn.” | 


14 Cutts v. Guild, 57 N. Y. 229, 233. 
15 Cutts v. Guild,57 N. Y. 229; Downer v. South 


Royalton Bank, 39 Vt. 25; De La Vergne v. Evertsen, © 


1 Paige, Ch. 181; Thompson v. Jones, 56 Hun, 268; 
Cox v. Palmer, 60 Miss. 798; Mitchell v. Hockett, % 


Cal. 588; Clarke v. Hogeman, 13 W. Va. 718; Barhorst © 


v. Armstrong, 42 Fed. Rep. 2. 
16 2 Johns. Ch. 441. 
17 61 N. Y. 88 (1876). 
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Not only is this misspelling retained in the 
last edition, but the same citation and the 
same misspelling are to be found in Black 
and in the American and English Encyclo- 
pedia of Law. Itis pretty clear from that 
circumstance that the latter did not indulge 
in much independent investigation of the 
matter. They adopted Freeman’s statement 
and his citations, and added a few later ones 
to bring their notes down to date. Bearing 
in mind the decisions establishing the effect 
of the doctrine of estoppel in this connection, 
a review of the cases cited in the text books 
will show that the cases there claimed to be 
in conflict with the weight of authority are in 
reality in perfect accord with the great ma- 
jority of the decisions cited, and that there 
is no authority for the conclusion that judg- 
ments are an exception to the general rule 
governing all non-negotiable choses in action. 
The cases cited by the text writers are almost 
without exception typical cases of estoppel. 
Afew are mere dicta, and these, as well as 
the one case cited which did not involve an 
estoppel, proceed expressly upon the general 
doctrine of latent equities, as applied to all 
choses in action—in several cases in juris- 
dictions where that doctrine has since been 
overthrown. For convenience, the cases will 
be taken up in the order in which they are 
cited in Black on Judgments.’* Wright v. 
Levy,” is a mere dictum as far as the point 
in question is concerned, as the court found 
onrehearing that its reasoning as to third 
parties did not apply. What is said, proceeds 
upon the general doctrine of latent equities. 
California now holds otherwise both as to 
judgments and as to choses in action gener- 
ally, as shown by cases already cited.” Mc- 
Cotter v. McCotter,“ could have been de- 
cided on the ground of estoppel. In that 
ase a partner knowingly permitted his co- 
partner to take judgment in his own name 
upon a partnership claim. This was clearly 
sufficient to estop him from setting up his 
tights against an assignee for value. The 
court, however, decided on the general doc- 
ttine of Jatent equities, which is no longer 
held in that State even as to judgments.” 


* Black on Judgments, See. 956. 

® 12 Cal. 257. 

* See notes 12 and 15. 

116 Abb. Pr. 265. 

2 Thompson y. Jones, 56 Hun, 268. 





Hale v. First National Bank,” does not in- 
volve or decide this question. In that a case 
a party who had a contract to purchase a 
judgment sought to incumber it with further 
contracts while in default under his own. 
The court point out that he was at no time 
owner of the judgment and would not be un- 
til he complied with his contract. In other 
words, those claiming under him had no 
equity in the judgment, ‘‘latent’’ or other- 
wise. Starr v. Haskins, is the one case 
cited which supports the statement of the 
text in its entirety and which has not been 
expressly or substantially overruled. It 
should be noted, however, that the decision 
is expressly based on the general doctrine of 
latent equities, and that no claim is made that 
there is anything peculiar to the law of judg- 
ments in this respect. Murray v. Lylburn 
has already been considered. Hendrickson’s 
Appeal,” is a case which comes squarely 
within the distinction made by the later au- 
thorities in New York. A mortgage and a 
judgment having become liens on land on the 
same day, an agreement was entered into be- 
tween the mortgagee and the judgment cred- 
itor that the mortgage should have prece- 
dence. The mortgagee kept the agreement 
off of the record, and afterwards songht to 
obtain priority over an assignee of the judg- 
ment. As he kept the agreement off of the 


srecord and thus by his own act left the appar- 


ent lien in the judgment creditor, this was a 
clear case of estoppel. And the court point 
this out. What is said in Green v. Dailey,* 
as to equities of third persons is said casually 
arguendo. There is no decision on the point. 
This dictum was before Bush v. Lathrop” 
had overruled the prior decisions as to equi- 
ties of third persons. Garland v. Harrison,* 
is a typical case of estoppel, expressly de- 
cided upon that ground. The court say: 
‘“‘Garland by his own act put it into the 
power of Crow to show himself the purchaser 
and owner ; he must then be bound by Crow’s | 
acts in this matter. He gave Crow authority 
to do the deed, and when done, Garland will 
not be permitted to set it aside against an in- 
nocent purchaser without notice.’’ Ives v. 


23 50 Ia. 642. 

24 26 N. J. Eq. 414. 
2% 24 Pa. St. 363. 

26 2 Mason, 214. 

27 22 N. Y. 355. 

23 17 Mo. 282. 
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Addison” merely holds that where a judg- 
ment has been assigned before notice of gar- 
nishment has been served, it is not subject to 
garnishment. The party seeking to hold the 
judgment acquired no right or equity in it 
till after service of the notice. At the time 
of the assignment he had none, and there 
was nothing to which the assignee could take 
subject. Thompson v. Noble,” is the case 
already cited, reported officially as Thompson 
v. Jones." Itin no way supports Black’s 
text, but on the contrary expressly decides 
that in the absence of facts working an es- 
toppel, the assignee of a judgment, though 
for value and without notice, takes subject to 
the equities of third persons. The language 
of Worden, J., in Robeson v. Roberts,” 
quoted by Black, is a dictum without any 
relevancy to the issues in that case. The 
question was whether the assignee took sub- 
ject to the equities of the judgment debtor. 
The court rightly held that he did, and the 
discussion as to what the law might be with 
respect to third persons is entirely gratuitous. 
The reporter takes no notice of it in his head 
note. The same must be said of Isett v. 
Lucas,® cited in the last edition of Freeman 
on Judgments. Not only is all that is said 
on the subject of equities of third persons in 
that case entirely without the issues, but Dil- 
lon, C. J., the ablest member of the court, 
expressly refused to concur in it, though con- 
curring in the decision rendered. Miflin 
County Bank’s Appeal,* is a case of estop- 
pel. In that case the plaintiff had confessed 
judgment to indemnify a party who was sur- 
ety on certain of his notes. This comes 
witlLin the rule laid down by Church, C. J., 
in Davis v. Bechstein,® quoted above.. Hav- 
ing by his own acts conferred the apparent 
absolute title and ownership upon the as- 
signor, he could not set up rights to the con- 
trary against purchasers for value who took 
relying on the appearance he had knowingly 
given to the transaction. 

A case decided since the publication of the 
text books® may be thought to sustain their 
position. An examination of the grounds of 


29 39 Kan. 712. 

3 8 N. Y. Suppl. 373. 

31 56 Hun, 268. 

82 20 Ind. 155. 

33 17 Ta. 503. 

34 98 Pa. St. 150. 

35 69 N. Y. 440. 

86 Western National Bank v. Maverick National 





———— 


the decision, however, will show that it wag 
expressly based on a statute, which the court” 
held, was intended to make judgments quasi 
negotiable. The court say that the object of) 
the statute was to put judgments ‘‘upon g 
footing altogether different from that occw | 
pied by non-negotiable choses in action,” 7 
It was therefore held that the legislature in. ~ 
tended that an assignee of a judgment in” 
good faith for value should take free from the © 
claims of third persons. Under prior stat” 
utes, the Georgia courts held otherwise,” 
From the foregoing review it is apparent that 7 
the conclusion stated by Freeman in his” 
former editions, and now repeated by him” 
and by all the text writers, is far broader than © 
the cases ,cited will warrant. The cases are 
for the most part perfectly reconcilable. The ~ 
result of an/examination of all the cases cited 
by the text writers shows that where a third 
party has by his own act knowingly put it in 
the power of the assignor to confer the abso- 7 
lute title, he is estopped to set up an equity 
in himself against an assignee in good faith ~ 
for value who took relying upon the title he 
had apparently conferred. And the great” 
preponderance of authority further holds that — 
in the absence of such estoppel, the assignee ~ 
of a judgment takes subject to all equities of 
all persons. In fact, the latter statement is ~ 
the general rule; the former an exception to 
it. The text writers state the exception far 
too broadly, and ignore the general rule. 
Lincoln, Neb. RoscoE Powunp. 


Bank, 90 Ga, 542, 16S. E. Rep. 942. 
37 Rawson v. McJunkins, 27 Ga. 432. 








EMPLOYMENT OF HUSBAND BY WIFE- 
RIGHTS OF CREDITORS OF HUSBAND. 


TALCOTT v. ARNOLD. 


Court of Chancery of New Jersey, Oct. 2, 1896. 


1. Adebtor cannot be compelled to work for his” 
creditors; but, if he puts his latent property earning © 
ability into action, equity will apply any property” 
created to the payment of his debts. 

2. If the debtor is a husband, his first duty is t0 
support his family, and he can devote. enough of the — 
proceeds of his labor to effect that purpose. 


3. Such a debtor can give to his wife, in her separate © 
business, or in respect to her separate property, those — 
incidental services which a husband, as, head of ® © 
family, would naturally render, without subjecting 
the business or property of the wife to any liability 
for his debts. 
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4, A wife can employ her husband as a servant in 
the management of her separate business; but a 
court of equity will closely scrutinize such relation, 
to see whether the employment is bona fide, and 
whether the business is clearly that of the wife. 


5. After the failure ofa firm in which a husband 
was a partner, his wife advanced to him $10,000, with 
which he supported his family, and paid the ex- 
penses of ashop wherein he carried on a series of 
experiments as aninventor. He caused to be issued 
in his wife’s name a number of patents, from which 
large sums of money were realized, and a portion of 
the proceeds was put in property in the wife’s name. 
All-the contracts in the business were made in her 
name, and the property in which the business was 
conducted and the bank accounts were also in her 
name. No contract of employment was proved, and 
the entire course of conduct showed that the husband 
was master of the business, over whom the wife ex- 
ercised no control, and from whom she expected no 
account: Held, that the business was the husband’s 
and its proceeds would be applied to the payment of 
one of the firm debts, subject, however, to a prior 
lien of the wife for the repayment of the money 
which she had advanced to him. M 


Reep, V.C.: This bill is filed by a judgment 
creditor of Satterlee Arnold, for the purpose of 
reaching certain equitable assets of the said 
Satterlee Arnold, and to have them applied to the 
payment of his judgment. Previous to 1879, 
Satterlee Arnold was in business in the State of 
New York, together with one Sarah T. Harden. 
Their business was the manufacture of knit 
goods. The complainant was a commission 
merchant, who received and sold the goods of 
Arnold & Harden. He was accustomed to ad- 
vance money upon the goods in his hands for 
sale. In 1878 the firm of Arnold & Harden failed 
in business, and made a general assignment for 
the benefit of its creditors. At that time the 
complainant had a large amount of the goods of 
the late firm in his hands, upon which goods he 
had made large advances of money. He subse- 
quently sold these goods, as the opportunity for 
sale offered,‘and found that the receipts from the 
sale of all the goods in his possession were in- 
sufficient to repay the advances of money which 
he had made, together with interest. He 
brought an action to recover the balance in his 
fayor,in the courts of the State of New York, 
and on November 21, 1885, recovered a judgment. 
Upon that judgment an action was brought in 
this State, and a new judgment recovered in the 
supreme court for the sum of $6,200.53, on Sep- 
tember 28, 1891. Execution was issued, and re- 
turned unsatisfied. The bill is filed upon the no- 
tion that there are equitable assets of the hus- 
band, the legal title to which is now in the name 
of the wife. 

It appears that Satterlee Arnold is an inventor, 
and his skill has been directed to the invention 
of improvements upon the sewing machine, for 
Which inventions he has caused a number of 
patents to be issued. Previous to the time of the 
failure of his firm, in 1879, he had procured 





patents to be issued to himself, namely: No. 
104,532, issued June 21, 1870; No. 119,958, issued 
October 17,1871; and No. 204,938, issued June 18, 
1878. The title to these patents seems to have 
been passed over to Mrs. Arnold before the fail- 
ure of the firm. Since the failure the husband 
has had issued to himself, and has then assigned 
to his wife, the following patents: No. 241,116, 
issued on May 10, 1881; Nos. 378,822 and 378,823, 
issued February 28, 1888. He has caused to be 
issued to his wife the following patents: No. 
392,581, on November 13, 1880; No. 242,038, on 
May 24, 1881; No. 249,734, on November 22, 1881; 
Nos. 278,484, 278,485, and 278,486, on May 29, 
1883; No. 311,558, on February 3, 1885; Nos. 
331,106 and 331,108, on February 24, 1885; No. 
313,909, on March 17, 1885; No. 324,351, on Au- 
gust 18, 1885; No. 331,107, on November 24, 1885: 
Nos. 378,644 and 378,645, on February 28, 1888. 
So far as appears, nothing substantial was re- 
alized from these patents until 1882. On April 1, 
1882, an agreement was entered into between 
Anna M. Arnold, the wife, and the Norfolk & 
New Brunswick Hosiery Company, by the terms 
of which agreement she granted to the company 
the exclusive right to make, use, and sell in the 
United States the patents granted on June 21, 
1870 (No. 104,532), on May 10, 1881. (No. 241,- 
116), and November 22, 1881 (No. 249,734); as 
wellas any patent which might thereafter be 
granted to Satterlee Arnold or to Anna Arnold, 
for any improvement or invention appertaining 
to the ‘Anchor stitch seam” or ‘‘Anchor sewing- 
machine trimming and holding devices,” or any 
invention to make knit underwear with -the 
Anchor stitch seam and Anchor stitch sewing- 
machine trimming. The company agreed to pay 
royalties, which after January 1, 1883, would to- 
gether amount to not less than $1,000 a month. 
These royalties have been, since the date of the 
agreement all paid. On April 2, 1886, another 
agreement was made between Anna M. Arnold, 
of the first part, and Satterlee Arnold, of the 
second part, and A. G. Jennings & Sons, of the 
third part. By this contract, Anna M. Arnold 
granted to A. G. Jennings & Sons the exclusive 
right in the United States to manufacture and 
sell gloves and other hand covering made of 
fabric other than leather, and also the right to 
license others to do so under patents numbered 
104,532, 241,116, 249,734, 278,484, 278,485, 278,486, 
311,558, 313,909, 324,351, 331,106, 331,107. 331,108, 
and under any patent which might be thereafter 
issued to Anna M. Arnold in aid of the improve- 
ments patented as aforesaid. The parties of the 
third part agreed to pay the sum of $25,000 in 
money, They also agreed to pay one-half of all 
the royalties which they should receive from 
others whom they should license, and they 
guarantied for five years that these royalties 
should not be less than $3,000 a year. Out of the 
royalties received under the first of these agree- 
ments, the wife has bought and now owns an un- 
incumbered lot of ground in Verona, worth 
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$5,000, and also 10 government bonds, of $1,000 
each. She also owns a $1,000 railroad bond. 
She is also the owner of stock in the Arnold Sew- 
ing-Machine Company, which stock is of the 
nominal value of $75,000, but probably of little 
real value. Besides the amounts received from 
the Norfolk & New Brunswick Hosiery Company, 
Mr Satterlee Arnold states that $50,000 or $60,000 
has been received under the Jennings contract. 
Indeed, he says that they had spent in their busi- 
ness $110.000. The proceeds received under the 
two contracts, left after paying the expenses of 
the buisness and maintaining the defendant’s 
household, seem to have been invested in the 
property already mentioned. 

The question presented for solution is whether 
all these patents assigned to or issued to Mrs. 
Arnold, and the contracts made in her name, 
from which she received a consideration in cash, 
and from which she has received and is entitled 
to receive royalties, the stock held by her in the 
Arnold Sewing-Machine Company, and the prop- 
erty which bas been purchased by the use of the 
moneys received from the said contract, belong 
to the wife, free from any liability to answer for 
this debt against her husband. She, of course, 
insists that the property is hers, and she puts her 
rights to it upon the ground—First. That the 
ussignments made previous to the failure of ber 
husband’s firm, in 1879, although the assignments 
were voluntary, were, nevertheless, valid, inas- 
much as they were not made when he was insolv- 
ent, or when he supposed himself upon the 
verge of insolvency, and that, at any rate, they 
were then, and are still, valueless. In respect to 
the patents issued to her since 1879, it is, sec- 
ondly, insisted that they belong to her by virtue 
of an agreement made between herself and her 
husband, by which, in consideration of the sum 
of $10,000 advanced by her, or to be advanced by 
her, she purchased the future products of the in- 
ventive ability of her husband, and established a 
separate business of experimentation, and of ma- 
chine building, and of selling and leasing the said 
machines. 

In respect to the three patents assigned before 
1879, it is impossible to conclude from the testi- 
mony that they had in themselves any value; nor 
is there anything in the testimony to show when 
the insolvency of the firm of Arnold & Harden 
was first known to the defendant. The subse- 
quent inventions seem to have been the source 
from which the profits derived from the contracts 
and from the business have been mainly re- 
ceived. In regard to the patents issued to Mrs. 
Arnold subsequent to 1879, the point upon which 
the present inquiry must turn is whether the 
transaction of which those assignments were a 
part was aseparate business of the wife. The 
language of section 4 of the married woman’s 
act (Revision, p. 637) is ‘that the wages and 
earnings of any married woman, acquired or 
gained by her after the passing of this act, in any 
employment, occupation, or trade in which she 





is employed, and which she carries on separately 
from her busband, and all investments of such 
wages, earnings, money or property, shall be her 
sole and separate property, as though she were q 
single woman.”’ If the business carried on by the 
husband in the name of the wife after 1879 can be 
regarded as her separate business, then, by force 
of this statute, all the property invested in it, 
and all the accretions resulting from its conduet, 
belong to her; and if the husband, in conducting 
this business, was a servant of the wife under a 
bona fide employment, then his services in the 
business will not subject any portion of such 
property to the claims of the husband's creditors. 

The account given by Mrs. Arnold of the cir- 
cumstances under which these patents were as- 
signed to her, and the future inventions issued to 
her, and the property where the business was 
carried on put in her name, is this: She says that 
about the time of the failure of her husband,in 1879, 
she received the sum of $10,000 from the estate of 
her uncle, Dr. Vedder, of Schenectady. She and 
her husband were then living at Troy. She says 
that they entered into an agreement by which he 
assigned to her the patents issued and to be is- 
sued, in consideration that she should pay him 
$1,200 a year, and should pay all the shop ex- 
penses for the development of these patents, and 
for all experimenting. She says: ‘I was to take 
all the risks from my private fortune for that 
purpose, and, in consideration of his salary and 
the amount of this money which I paid out, all 
these inventions, as they became developed 
through due experimenting, and became pat- 
ented, were to be assigned to me.*’ She says 
that she thinks that this agreement was put in 
writing, but she cannvt find it. The husband’s 
account of this arrangement with his wife is 
substantially the same as hers. He also thinks, 
but is not sure, that the agreement was put in 
writing. Ido not think that there was ever any 
such agreement. written and signed by these 
parties. If it had been executed, that fact would 
indicate that they were of the opinion that such 
an agreement was of importance. It is improb- 
able that in such case there would bea doubt in 
their minds whether it had ever been executed. 
Nor do I believe that any single verbal agree- 
ment, embodying the point which is now said to 
have been covered by a written agreement, was 
entered into. I have no doubt that the wife re- 
ceived the money mentioned as coming from her 
deceased uncle‘’s estate. Ihave no doubt that, 
with her consent, the money was paid to him as 
received by her, or as needed by him, from time 
to time, and that it went to support the family, 
including the husband, for two or three years 
after his insolvency, as well as to pay the shop 
expenses; but that there was a distinct agreement 
that he was to receive a certain sum as salary I 
do not think is proven. Nor do I find any founda- 
tion in the testimony to support the theory that 
the business, which was carried on from 1879 to 
the present time ostensibly in the namie of tae 
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wife, was in fact the business of the wife. The 
theory of the defendants is that he was the serv- 
ant. she was the master; that all the business 
was transacted by him as her servant. Now, the 
entire history of the business from the year 1879 
down is convincing that she let him have her 
money whenever he wished it, without a ques- 
tion, and that he put all the patents in her name, 
for the purpose of securing his property to his 
family in case of business trouble. while in fact 
he retained as complete control over it as if he 
was its absolute owner. Every step taken in the 
business was the offspring of his thought and 
will alone. In all the transactions it is perfectly 
obvious that everything was left to him. His 
wife naturally had but the faintest knowledge of 
the work in which he was engaged, and exer- 
cised no oversight over the conduct of the busi- 
ness. ‘he bank accounts, it is true, were in her 
name. It is true, also, that he drew checks un- 
der a power of attorney from her; that the con- 
tracts with the Norfolk & New Brunswick 
Hosiery Company, and with Jennings & Sons, 
were made in her name; that the property pur- 
chased was putin her name; that the property 
in which the machines were manufactured was in 
hername. Butit seems to me transparent that 
allthis was merely colorable. It was the hus- 
band who suggested the agency, who settled the 
terms of the contracts, who received and de- 
posited the money arising from them, and who 
spent it, with no expectation on his part or on 
her part that he would ever be called upon to ac- 
count to her for its receipt or expenditure. He 
kept no books of account, except of the most 
meager and partial kind, of the receipts and the 
expenses of the business. The wife never asked 
for an accounting, and never expected any, and 
he knew that she never expected any. The or- 
ganization cf the Arnold Sewing-Machine Com- 
pany. and its operation, are illustrations of his 
absolute control of affairs. The company was 
organized in this way: The property in which 
the husband had conducted his experimentation 
was in her name. The Arnold Sewing-Machine 
Company was organized, and $75,000 worth of its 
stock was given to the wife, ostensibly for this 
property, which she turned over to the corpora- 
tion. The rest of the stock seems to have been 
held by friends of the Arnolds, the husband hold- 
ing one share. The husband was made president 
and manager, and is still such. His control of 
the business of the corporation has been absolute. 
No meetings of directors seem to have been held. 
In fact, he cannot tell who the present directors 
are. He has been the president, the manager, 
thé board of directors, and the whole corpora- 
tion. 

The facts of the case, as I have found them, are 
very much in line with those in Glidden v. 
Taylor, 16 Ohio St. 509. In that case the husband 
Manufactured in the name of his wife for years. 
There was no formal agreement between the hus- 
band and wife concerning his services, or as to 





the disposition of the property of the business‘ 
As her agent and trustee, he received the pro- 
ceeds, and supported himself and his family 
therewith, and spent what money he desired, and 
with the surplus, purchased, in the name of his 
wife, a dwelling house and lot. In the prosecu- 
tion of the business he Lad entire control. , The 
property thus accumulated was held to be subject 
to the claims of his creditors. 

But it is strongly insisted that all the property 
which is now alleged to be equitable assets of the 
husband is the outcome of his inventive ability, 
and that he had the right to give his talent to his 
wife, without impressing upon the property pro- 
duced by it any liability for his own debts. It is 
said that a man is not the slave of his creditors, 
and that heis not bound to devote his personal 
labor or mental ability to the payment of his debts. 
This statement is undoubtedly true. While there 
is a moral duty to pay debts, yet there is no 
method of physical coercion by which the 
debtor can be compelled, by any judicial 
proceeding. to do so. But the question 
here is, not whether the debtor can be com- 
pelled to work for his creditors, but whether 
if he does put into action his latent abil- 
ity to earn money. and it produces property, 
the property can be reached and applied to the 
payment of his debts. In Abbey v. Deyo, 44 N. 
Y. 344, Mr. Commissioner Ward Hunt, in his 
opinion, took the ground that the debtor could 
give his time and his talents to whomsoever he 
pleased. Therefore it followed that, however 
great his talents were, if he chose to exercise 
them for the benefit of his wife, the product was 
hers. In Voorhees v. Bonesteel, 16 Wall. 31, the 
Supreme Court of the United States, on appeal 
from the Circuit Court of the Eastern District of 
New York, followed the cases in the State courts 
in holding that a wife could employ her husband 
to manage her business, and that the application 
of a portion of the income of the wife’s separate 
property to the support of the husband would not 
impair the title of the wife. In Aldridge v. 
Muirhead, 101 U. 8. 397. on appeal from the cir- 
cuit court for the district of New Jersey, Chief 
Justice Waite held that the fact that the husband 
had rendered services in employing the wife’s 
capital in the purchase of lands would not inval- 
idate her title thereto, if his services were devoted 
to her separate property. These cases were cited 
with approval by Vice-Chancellor Van Fleet, in 
his opinion in Tresch v. Wirtz, 34 N. J. Eq. 124. 
The right of a wife to employ her husband in her 
grocery business, in consideration of his clothes 
and board, was upheld by Vice-Chancellor Bird 
in Kutcher v. Williams, 40 N. J. Eq. 436, 3 Atl. 
Rep. 357. I donot understand, however, that in 
any case decided in the courts of this State it has 
been held that the right of a husband to give 
away the proceeds of his labor or his talents as he 
pleases, free from the: demands of his creditors, 
has been asserted in the unrestricted language 
used in the opinion in Abbey v. Deyo, supra. It 





448 


CENTRAL LAW JOURNAL. 


No. 29 ; 








is to be observed that, in all the cases so far men- 
tioned, the services of the husband were rendered 
in a separate business, or upon the separate prop- 
erty, of the wife. There is no instance within 
my knowledge where a husband has said to, his 
wife, “‘Iam going to work, and I give to you my 
laboy and its fruits,’ that a court has held that 
the gift of the property creating potentiality of 
the husband carries to the donee a title to the 
property created, free from all liability to pay 
the husband’s debts. 

As has already been remarked, it is, of course, 
true that a court cannot exert any authority over 
a debtor to make him work with his hands or his 
intellect for his creditors; and, even when a 
debtor has turned his ability into value by the 
exertion of his talent or the exercise of his hands, 
it is ina degree free from liability, if the debtor 
is a husband. Such a debtor undoubtedly posses- 
ses the right to labor for the support of his fam- 
ily and the maintenance of his children. This 
is a duty, and, so long as the result of his labor 
does not exceed an amount sufficient to properly 
maintain and educate his family in their walk 
in life, it cannot be reached. Phillips v. Hall, 
160 Pa. 60, 28 Atl. Rep. 502; Seay v. Hessee, 
123 Mo. 450, 24S. W. Rep. 1017, and 27 8. W. 
Rep. 633; Bump, Fraud. Conv. par. 26. <A 
husband can render those incidental services 
which the head of the family generally performs, 
and can give his wife the benefit of his experi- 
ence and skill in the transaction of her separate 
business, and in the management of her separate 
property. Tresch v. Wirtz, supra. But there is 
no case in our courts which has upheld the right 
of the husband to give to his wife, unrestrictedly, 
all the profits of his labor or his talent. Instead 
of upholding the right of the husband to this ex- 
tent, the courts have asserted a different rule. In 
Bank v. Sprague, 20 N. J. Eq. 13, Chancellor 
Runyon held that while a husband had the right 
to give to his wife her earnings when she carried 
on her separate business with his assistance, with 
her own means and on her own account, yet, 
when the labor and skill of the husband had 
united with those of the wife. the business would 
be considered as the husband's, and the proceeds 
would not be protected from his creditors. So, 
in Quidort v. Pergeaux, 18 N. J. Eq. 472, it was 
held that the husband could not give to his wife 
his earnings. It is true that at the date of these 
decisions section 3 of the present married wo- 
man’s act (Revision, p. 637) had not been en- 
acted. That section became operative in 1874. 
The statute shields all the earnings of the wife de- 
rived from her separate business from her hus- 
band’s creditors. Under this statute the relation 
of the husband and his wife is exactly the same 
as it was before its enactment whenever the hus- 
band had abandoned, in favor of his wife, all 
claim to her earnings. In both the cases cited, 
the husband had done this‘so far as he was able. 
The ability of the husband to confer all the bene- 
fit resulting from his labor and skill was not af- 





fected at all by the act, nor does the act modify 
or annul the force of the previous decisions touch- 
ing that point. Those cases represent the true 
doctrine. No debtor can obtain a clearance from 
all the claims of his creditors except by virtue of 
a bankrupt law; nor can he voluntarily turn over 
all the proceeds of his labors or his ability bya 
gift which proceeds or follows the accretion of 
such property, so long as he has creditors. 

My conclusions are that the business carried on 
in the name of Mrs. Arnold was not her separate 
business, but, was, in fact, the business of her 
husband. ‘The profits derived from it, and the 
property into which the profits have been put, 
are liable as equitable assets of the husband, to 
be applied to the payment of the complainant’s 
judgment. Iam of opinion, however, that Mrs. 
Arnold has a superior equitable lien upon all this 
property, as security for the repayment to her of 
all the money advanced to the husband, together 
with interest upon it. One object which Mr. Ar- 
nold had in mind when he caused the patents to 
be assigned to, or issued in the name of, the wife, 
was security to her. This much of the transac- 
tion she must have known, although she knew 
little beyond this. The case is one where the 
legal titles held by her should be set aside, upon 
equitable terms, and the wife’s equity in the prop- 
erty, to the degree already stated, should be pro- 
tected. I will frame the details of the decree on 
application of the counsel of complainant, upon 
notice to the counsel of the defendants. 


Nore.—In addition to the cases cited in the opin- 
ion of the court see the case of Miller v. Peck, 18 W. 
Va. 75, where the court went to the extent of holding 
in effect that when the business is bona Jide that of 
the wife there is no restriction upon the power of the 
husband to bestow all his energies upon it without 
the disagreeable incident of thereby providing for the 
payment of his just debts. Under that rule the hus- 
band has been allowed to give his whole time and 
labor to the wife’s separate business, paying off liens 
upon the property from the profits without creating 
any liability against it for his debts (Cooper v. Ham, 
49 Ind. 393); and the wife has been permitted to pur- 
chase a farm oncredit, paying interest and part of the 
purchase money from the profits of the husband’s 
cultivation of the farm without subjecting it to the 
claims of his creditors. Dayton v. Walsh, 47 Ind. 118. 
And see Keeney v. Good, 21 Pa. St. 349; Common- 
wealth v. Fletcher,6 Bush, 171. In Illinois an ex- 
actly contrary doctrine has been held. Wilson v- 
Loomis, 55 Ill. 352; Wortman v. Price, 47 Ill. 22. The 
Supreme Court of Kentucky held, in Commonwealth 
v. Fletcher, 6 Bush, 171, that if the husband’s labor 
and attention to the wife’s business exceeded in value 
the cost of supporting himself and family, he and his 
creditors would be entitled to the ascertained excess, 
but his obligation to support his family was para- 
mount to that of paying his debts, and until he made 
provision for the discharge of that obligation the prod- 
ucts of her farm would not be liable to his debts, 
and not then unless it was shown that the portion not 
needed therefor was the result of his labor and skill. 
See also an instructive article on “The Right of the 
Husband to Work forthe Wife without Compessa 
tion” in 26 Cent. L. J. 259. 
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Late Cases on the Subject.—The fact that an insolv- 
ent husband voluntarily bestows his labor and skill in 
the business of farming carried on by his wife on land 
which is her separate property, and operated with 
her separate property, will not,in the absence of 
fraud, render the products the property of the hus- 
band, and liable for his debts; but if such products, 
after the support of the family, leave asurplus in 
property attributable to his skill and labor, equity 
will make a just apportionment between wife and 
creditors. Trapnell v. Conklyn, 16 8. E. Rep. 570, 37 
W. Va. 242. The husband having acquired no prop- 
erty, since marriage, except the product of his wife’s 
estate, the results of his personal labor, and the 
amount paid by him on property bought for his wife 
beyond her original fortune, are not subject to levy 
by his creditors, since his obligation to support his 
family authorized him to work on her land, without 
wages, for their support. Seay v. Hesse (Mo. Sup.), 
2S. W. Rep. 1017. A husband acquires no title to 
the products of his wife’s farm managed by her for 
her own benefit because he voluntarily bestows labor 
on it. Phillips v. Hall (Pa. Sup.), 28 Atl. Rep. 502, 160 
Pa. St. 60, 34 W. N.C. 94. Creditors have no right to 
their doctor’s services; and where he buys a mill for 
his wife in her name and on her credit, and by his 
management makes profits which he applies on his 
wife’s notes, the property is not liable for his debts. 
Wheeler v. Biggs (Miss.), 15 South. Rep.118. Ifa 
husband uses his own money to pay his wife’s debt 
on her property, his creditors might charge her prop- 
erty with the amount paid, but could not, therefore, 
treat the property as his, and subject it to his debts. 
Wheeler v. Biggs (Miss.), 15 South. Rep. 118. The 
fact that a husband replaces household property 
owned ,by the wife, which had become worn out by 
use in the family, does not change the title, so as to 
enable his creditors to apply it in satisfaction of their 
demands. Norbeck v. Davis, 27 Atl. Rep. 712, 157 Pa. 
St. 359, 33 W. N. C. 150. The fact that a husband fur- 
nished his wife with money to assist in paying the 
price of a farm bought by her does not authorize his 
creditors to levy on the growing grain and other per- 
sonalty on the farm. Phillips v. Hall (Pa. Sup.), 28 
Atl. Rep. 502, 160 Pa. St. 60, 34 W. N. C.94. A court 
of equity will not, at the instance of the husband’s 
creditors, charge a wife’s separate property with al- 
leged improvements put thereon by the skill and labor 
of the husband, unless the evidence shows the amount 
of such improvements. Board of Education of 
Oceana Dist. v. Mitchell (W. Va.), 21 S. E. Rep. 1017. 
Ahorse bought by the husband with the proceeds of 
acrop raised by him on his wife’s land is liable for 
his debts. Bryan v. Webb, 55 Ill. App. 674. A wife 
cannot claim the proceeds of a business conducted by 
her to the exclusion of her husband’screditors, where 
the supplies for such business were partly furnished 
by the husband. ,Joseph Schlitz Brewing Co. v. 
Ester, 33 N. Y. S. 148, 86 Hun, 22. Though a husband 
may engage in pe with his wife’s capital, in her 
name and for her benefit, if, because of his skill and 
labor, large profits accrue therefrom over and above 
the necessary expenses of the business, including the 
support of himself and family, a court of equity will 
apportion such profits between his wife and his exist- 
ing creditors. Boggess v. Richard’s Admr., 20S. E. 
Rep. 599, 39 W. Va. 567. 











CORRESPONDENCE. 
RIGHT OF WITNESS TO REFUSE TO ANSWER. 
To the Editor of the Central Law Journal: 
In the case referred to on page 277, Vol. 48 of the 











JOURNAL, in regard to the right of a witness in certain 
cases to refuse to answer questions which might tend 
to criminate himself, it seems to me that the court 
rather trenched upon the old and well established 
rules upon that subject. In the first place, the wit- 
ness on!yj is supposed to know what connection he 
had, if any, in the commission of any crime, which 
has been committed, and if his answer to any ques- 
tion put to him would furnish one linkin the chain 
of evidence necessary to convict him, he is not re- 
quired to answer. In the case of State v. Edwards, 2 
Nott & McCord, the court say: ‘The witness and not 
the court is the proper judge whether a question put 
to him has a tendency to criminate.” See note 1, top 
p. 172, Roscoe’s Criminal Evidence. Chief Justice 
Marshall in Burr’s Trial (same note), said: “In such a 
case the witness must himself judge what his answer 
will be, and if he say on oath he cannot answer without 
accusing himself, he cannot be compelled to answer.” 
1 Burr’s Trial, 245, cited. Other authorities are cited 
in Roscoe. Mr. Greenleafin his work on Evidence, 
Vol. 1, § 451 (2d edition), says: “If the witness were 
obliged to show how the effect would be produced, 
the protection, which this rule of law is designed to 
afford him, would at once be annihilated.” He cites 
a host of authorities, in one of which this language is 
used: ‘*The witness, who knows what the court does 
not know, and what he cannot communicate without 
being a self-accuser, is to judge of the effect of his 
answer, and if it proves a link in the chain of testi- 
mony, which is sufficient to convict him, when the 
others are made known, of a crime, he is protected by’ 
law from answering the question.” Is not this the 
correct rule, that the court may determine, as a ques- 
tion of law, whether an answer toa proposed question 
could furnish facts, or a fact in a chain of facts, which 
would, if proven, constitute a crime, and if so, leave 
the witness to judge for himself whether or not his 
answer would or might tend to criminate him. 
Lawrenceburg, Ind. W. H. BAINBRIDGE. 
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1. ADMINISTRATOR—Who Entitied to Appointment.— 
Under the provision of Code Civ. Proc. § 1365, that rel- 
atives of adecedent shall be entitled to administer 
only when they are entitled to succeed to his personal 
estate, or some portion thereof, a second cousin of a 
decedent, who left surviving him a father and brother 
residing in Germany, not being entitled under the 
statute to succeed to any part of the personal estate, 
is not entitled, as against the public administrator, to 
appointment as administrator.—IN RE EGGERS’ Es- 
TATE, Cal., 46 Pac. Rep. 380. 

2. ADMINISTRATION — Fraudulent Discharge of Ex- 
ecutor.—A discharge obtained by an executor by 
means of u fraud practiced upon the legatees or the 
ordinary is void; and, while it may be set aside on 
motion in the court of ordinary upon proof of the 
fraud, it may also,be collaterally attacked as a nullity 
by an equitable petition inthe superior court.—Pass 
v. Pass, Ga., 258. E. Rep. 752. 

3. APPEAL—Appellate Jurisdiction.—An appeal will 
not lie,even by consent of parties,from an order of 
the general term reversing, ‘‘upon the law,” an order 
denying a motion for new trial, in an action tried be- 
fore a jury, where there is a conflict of evidence.— 
HOES Vv. EDISON GENERAL ELECTRIC Co.,N. Y., 44N. 
E. Rep. 963. 

4. APPEAL—Leave to Garnish Receiver.—The grant- 
ing of leave to sue or garnish a receiver being discre- 
tionary, the court may also, in its discretion, set aside 
an order granting such leave, where, in its judgment, 
improperly made; and its action will not be disturbed 
unless an abuse of discretion appears.—CITIZENS’ CoM- 
MERCIAL & SAVINGS BANK V. Bay CIRCUIT JUDGE, Mich., 
68N. W. Rep. 649. 

5. APPEAL — Record. — The statutory affidavit and 
bond upon which an attachment issues, und the de- 
fendant’s traverse aflidavit, when there is a contest as 
to the facts, are jurisdictional, and constitute the 
statutory pleadings in such case, and, when brought 
into question in un appellate court, constitute the re- 
cord proper of the case, and have no place in a bill of 
exceptions, whose sole office is to evidence to an ap- 
pellate court matters purely in pais.— MERCHANTS’ NAT. 
BANK OF JACKSONVILLE V. GRUNTHAL, Fla., 20 South. 
Rep. 809. 

6. APPEAL—Writ of Error.—Under Mill. & V. Code, § 
3898 (Acts 1859, ch. 4), providing that ‘‘any person way 
obtain a writ of error, without supersedeas, by giving 
bond and security for costs alone,” a writ of error 
bond, where no supersedeas is sought, is properly taken 
for costs alone, and the sureties thereon are liable 
only for costs upon its affirmance by the appellate 
court.—KNOXVILLE, C. G. & L. R. Co. Vv. LEABOW, 
Tenn., 37S. W. Rep. 197. 

7. APPOINTMENT OF RECEIVERS—Rents and Profits of 
Land.—Where the party moving for areceiver has a 
probable cause of action, a motion fora receiver will 
be granted, to husband the rents, issues, and profits of 
the land in litigation, where there is danger of their 
loss pendente lite.—-ULMAN V. CLARK, U. S. C. C. (W. 
Va.), 75 Fed. Rep. 868. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Acknowl- 
edgment.—A deed of assignment for the benefit of 
creditors, unless witnessed, is absolutely void.— 
SAGER V. SUMMERS, Neb., 68 N. W. Rep. 614. 

9. ATTORNEY AND CLIENT—Action for Money C: llected. 
—Ordinarily the right of action against an attorney at 
law for money collected by him when he had made no 
written contract for its collection becomes barred 
after the lapse of four years from the time the fact that 
the collection had been made came to the knowledge 
of his client.—SCHOFIELD v. WOOLLEY, Ga., 25S. E. 
Rep. 769. 

10. BANKS AND BANKING—Estoppel to Deny Credit in 
Pass Book.—While a bank may, without requiring the 
deposit of any money, give to a customer a valid credit 
upon its books in astated amount, to be used by him 
for a special and limited purpose only, this cannot be 
accomplished merely by entering the credit in the 





customer’s favor, and immediately canceling it by an- 
other entry predicated upon the fact that the cus- 
tomer is required to draw at once a check for the full 
amount of such credit,the result of which is to de. 
prive the customer of any right at all to draw further 
upon the bank, so far as this particular credit is con. 
cerned. Such atransaction amounts to giving such 
customer no credit whatever.—JAMES V. CROSTHWaIT, 
Ga., 258. E. Rep. 754. 

11. CONFLICT OF LAaws—Enforcement of Foreign Law 
—Comity.—A federal court in Tennessee will enforce 
such provision with respect to a tort committed in 
Mississippi, it not being opposed to the policy of the 
Tennessee law.—ILLINOIS CENT. R. CO. V. [IHLENBERG, 
U.S.C. C. of App., Sixth Circuit, 75 Fed. Rep. 873. 

12. CARRIERS OF GOODS—Bill of Lading.—Goods were 
delivered to a carrier for shipment over several con- 
necting steamboat and railroad lines. One of the con- 
necting railroads issued a bill of lading acknowledg- 
ing receipt from the consignor ofa bill of lading is- 
sued by the initial carrier for the goods, in apparent 
good order, to be transported over such railroad, and 
delivered ‘‘in like good order” to another railroad 
named: Held, thatthe bill of lading issued by such 
railroad was an acknowledgment that the goods were 
delivered to the initial carrier in apparent good order, 
—GuLF, C. & S. F. Ry. Co. Vv. JONES,I. T., 37S. W. 
Rep. 208. 

13. CHATTEL MORTGAGES—VPower of Sale.—In the ab- 
sence of proof of fraud or accident, a chattel mortgage 
containing no power of sale cannot be modified so as 
to authorize a sale by parol evidence that it was in- 
tended by the parties thatthe mortgagor should ex- 
ecute aa instrument under which the mortgagee could 
‘*make his money” out of the property without going 
into court, where the mortgagee was present when the 
instrument was executed by the mortgagor, and took 
possession of the same without examining it.—CLACK 
v. Woop, Tex., 37S. W. Rep. 188. 

14. CHATTEL MORIGAGES — Recording. — On the re- 
moval by the mortgagor of the chattel to another 
county, the mortgagee is not required to refile his 
mortgage in that county.—BAILEY V. COSTELLO, Wis., 
68 N. W. Rep. 663. 

15. CHATTEL MORTGAGES—Sale.+ Where a mortgagee 
of cattle consents to their sale by the mortgagor, the 
latter is not a trustee for the mortgagee in the absence 
of an agreement that the sale shall be made in the 
name of the mortgagee, and for his benefit.—SMITH V. 
CRAWFORD COUNTY STATE BANK, Iowa, 68 N. W. Rep. 
690. 

16. ConrRacT—Bond of Building Contractor.—Where 
a building contract, based on plans and specifications 
made a part thereof, provided that the contractor 
should make any alterations or additions required by 
the owner, the price to be subject to addition or de- 
duction therefor as might be agreed on, the sureties 
on the contractor’s bond cannot defend against lia- 
bility thereon because the owner, in completing the 
building after its abandonment by the contractor, a8 
was authorized by the contract, deviated from the 
specifications, nor because changes were made before 
the adandonment with the assent of the contractor.— 
DE MATTOS V. JORDAN, Wash., 46 Pac. Rep. 402. 

17. CONTRACT—Gambling Contracts—Sales on Margin. 
—Both at common law, and by the statutes of Ohio, 
sales and purchases by deposit of margins, and the 
settling of differences on the rise and fall of the 
market, with no intention of delivering or receiving 
the commodity nominally dealt in, are gambling con- 
tracts, and void.—MorrRIs v. NorRTON, U. 8. C. C.of 
App., Sixth Circuit, 75 Fed. Rep. 912. 

18. CONTRACT OF SALE—Rescission by Purchaser.— 
Where an agent, employed to sell land, induces 4 per 
son to buy by promising, without authority, that the 
vendor will not sell any of the adjoining lots at a less 
price, the purchaser is entitled to rescind the contract 
for non-performance of such promise, whether the un- 
authorized act of the agent was fraudulent or merely & 
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matter of warranty,if the vendor can be placed in 
statu quo.—RACKEMANN V. RIVERBANK IMP. Co., Mass., 
4N. E. Rep. 990. 

19. CONTRACT — Parol Evidence. — The rule that a 
written contract cannot be varied by parol relates to 
oral agreements made prior to or contemporaneous 
with the writing, and is not violated by proof that, 
subsequent to the execution of a written lease, the 
lessor orally agreed to accept a smaller rent than that 
stipulated for therein.—Boos Vv. DULIN, Iowa, 68 N. W. 
Rep. 707. 

20. CONTRACTS — Alteration.—Defendant and W en- 
tered into a contract for the organization and comple- 
tion of a certain railroad, in which it was stipulated 
that in certain contingencies W should retire, and the 
contract as to him would be deemed terminated. On 
the same day, defendant and W, as parties of the first 
part, entered into an agreement with plaintiff, reciting 
the former contract, whereby plaintiff agreed to give 
his services to the corporation in consideration of cer- 
tain stock and bonds to be paid to him on the comple- 
tionuf the road. Subsequently the contract betweeu 
defendant and W was terminated and abandoned by 
mutual consent, W retiring, and the road was reorgan- 
ized and completed under other arrangements: Held, 
thatthe abandonment of the first-named contract did 
not release defendant from liability under the agree- 
ment with plaintiff upon the performance by the latter 
of all the services required of him.—BaBBITT V. GIBBS, 
N. Y., 44 N. E. Rep. 952. 

21. CONVERSION—Measure of Damages.—The general 
rule is that in an action for the conversion of a promis- 
sory note the measure of damages in the event of a re- 
covery is the value of the note at the time of its appro- 
priation, with interest thereon.—HALBERT V. ROSEN- 
BALM, Neb., 68N. W. Rep. 622. 

22. CORPORATION — Foreign Corporations.—Since 
Gen. Laws R. I. ch. 253, § 36, prohibits a fureign corpo- 
ration from currying on business inthe State until it 
has appointed a resident attorney to uccept service of 
process, a foreign corporation which has not ap- 
pointed such attorney cannot invokethe aid of a court 
to prevent interference with its business in the State. 
—ELECTRIC NEWS & MONEY TRANSFER CO. vy. PERRY, 
U.S.C. C. (R.1.), 75 Fed. Rep. 898. 

23. CORPORATIONS -— Stock — Street Ra‘lways — Un- 
lawful Issue.—Const. art. 16, § 7, provides that ‘‘no 
corporation” shall issne stock except for money, 
etc., actually received, and that fictitious increase 
of stock shall be void. Act 1887, No. 44, entitled 
“An act to enforce section 7 of article 16 of the 
constitution, against railroad corporations,” pro- 
vides that no “railway corporation” shall issue 
stock for less than its par value, which shall be 
actually paid incash: Held,that street-railway com- 
panies were included in the statutory prohibition.— 
CHEETHAM V. MCCORMICK, Pa., 35 Atl. Rep. 631. 

24. CORPORATIONS—Defective Organization.—Failure 
torecord a certificate of incorporation in the recorder’s 
office of the county where the association’s chief 
Operations are to be carried on, as required by statute, 
makes the incorporators liable as partners to persons 
who deal with the association without knowledge of 
the incorporation.—NEW YORK NAT. EXCH. BANK Vv. 
CROWELL, Pa., 35 Atl. Rep. 613. 

2%. CORPORATION — Foreign .Corporations.—Under 
Laws 1895, ch. 47, providing that no non-resident cor- 
poration may transact business, acquire property, 
institute or maintain actions unless it shall first filea 
copy of its charter, and appoint a resident agent, etc., 
an attachment levied at the suit of a non-resident cor- 
poration which has not complied with such provision 
Will be dissolved on motion.—BRADLEY, METCALFE & 
CO. V. ARMSTRONG, S. Dak., 68 N. W. Rep. 782. 

26. CORPORATIONS — Insolvency.—A debtor of a cor- 
poration, in an action by an assignee of the corpora- 
tion, may defend by showing that at the time of the as- 
signment the corporation was an insolvent, non-going 
concern, and that he had paid the claim to the receiver 





subsequently appointed for the corporation.—SPECHT 
Vv. BOOKHOUT, Tex., 378. W. Rep. 193. 

27. CORPORATION—Liability for Predecessor’s Debts. 
—In order to render a newly-organized corporation 
liable at common law for the debts of an established 
corporation or firm to whose business and property it 
has succeeded, it should, in the absence ofa special 
agreement, affirmatively appear from the pleadings 
and rroofs that the transaction in question is fraudu- 
lent as to creditors uf the old corporation, or that the 
circumstances attending the creation of the new and 
its succession to the business and property of the old 
corporation are of such character as to warrant the 
finding that itis a mere continuation of the former.— 
AUSTIN V. TECUMSEH NaT. BANK, Neb., 68N. W. Rep. 
628. 


28. CORPORATIONS— Liability of Stockholders.—Where 
the capital stock of a corporation is issued to the pro- 
moters for property taken at a gross overvaluation, 
the transaction is fraudulent as to creditors to the ex- 
tent ofthe difference between the par value and the 
amount actually paid for the stock.—WISHARD V. HAN- 
SEN, Iowa, 68 N. W. Rep. 691. 


29. CORPORATIONS — Power to Mortgage.—An educa- 
tional corporation authorized to do all “necessary 
acts’ to carry into effect the objects of the corporation 
has authority to execute a deed of trust on its educa- 
tional buildings as security for the payment of claims 
for materials furnished for the construction thereof.— 
COLLIER Vv. MYERS, Tex., 37S. W. Rep. 183. 


30. CRIMINAL LAW—Accessory before the Fact.—Sec- 
tion 1 of the Criminal Code is declaratory merely of 
the common-law rule by which an accessory before the 
fact is defined as one who aids, abets, or procures the 
commission of a felony by another in his absence, and 
does not referto one who, being present at the com- 
mission of acrime, aids or assists therein.—CAsEY V. 
STATE, Neb., 68 N. W. Rep. 643. 

81. CRIMINAL Law — Bailiff to Jury.—Where a sworn 
bailiff, in charge of a retired jury engaged in delibera 
tion upon its verdict ina capital case,is relieved by 
the sheriff in the absence of the judge, the prisoner, 
and his counsel, and the jury put by the sheriff in 
charge of another duly sworn and deputized bailiff, it 
furnishes no ground for a new trial or for reversal on 
writ of error, where it appears that the jury have re- 
mained continuously in charge ofa properly sworn 
officer, and nothing is shown indicating that the jury 
was at all subjected to any outside or improper com- 
munications or influences.—NICHOLSON V. STATE, Fla., 
20 South. Rep. 818. 

382. CRIMINAL LAW—Error Invited by Defendant.— 
Where a trial court, on motion of au defendant, quashed 
an indictment on the ground that the grand jury find- 
ing it was composed in part of members by blood of 
an Indian tribe, and referred the case toa grand jury 
from which such members were excluded, the defend- 
ant cannot predicate error on the refusal of the court 
to quash a second indictment on the ground of the ex- 
clusion of such jurors.—CARTER V. UNITED STATES, I. 
T., 37S. W. Rep. 204. 

383. CRIMINAL LAW—Indorsing Names of Witnesses.— 
Evidence contradictory of the statements of a prose- 
cuting witness may be met by statements in rebuttal 
of such contradictory statements, even though the 
names of the witnesses giving the rebutting testimony 
may have never been indorsed on the information.— 
FAGER V. STATE, Neb., 68 N. W. Rep. 611. 

384. DEATH BY WRONGFUL AcT — Place of Death.—An 
action for death by wrongful act, under Sanb. & B. 
Ann. St. § 4255, if brought fora death caused in the 
State, will lie whenever the wrongful act, negligence, 
or default causing death occurred in the State, ir- 
respective of the place of death.—RUDIGER V. CHICAGO, 
St. P., M. & O. Ry. Co., Wis., 68 N. W. Rep. 661. 

35. DEED—Binding Restrictions.—A covenant on the 
part of the grantee of one of two adjoining lots not to 
erect any building or part ofa building or other ob- 
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struction within acertain distance of the street line, 
except a bath house and privy and walls or fences not 
exceeding eight feet in height from the level of the 
ground, binds the grantee not to erect a bath house ex- 
ceeding eight feet in height as an addition to his house 
within such distance.—MEIGS V. MILLIGAN, Pa., 35 Atl. 
Rep. 600. 

36. DEED — Execution in Foreign State.—A deed for 
lands situate in this State,’ executed in the State of 
Iowa, and there acknowledged before a notary public, 
who attached his official seal to the certificate of ac- 
knowledgment, is presumed to have been acknowl- 
edged in conformity with the laws of that State; and 
such deed is entitled to record, and to be read in evi- 
dence, without other proof of its execution.—DORSEY 
v. CONRAD, Neb., 68 N. W. Rep. 645. 

37. DEED — Presumption as to Delivery.—Where a 
deed, duly acknowledged, though not recorded, is 
shown to have been in the possession ofthe grantee, 
the presumption is that it was delivered, and that the 
date of delivery was the same as that of the acknowledg- 
ment.—NICHOLS V. SADLER, Iowa, 68 N. W. Rep. 709. 

38. DEEDS — Record — Evidence.—When the founda- 
tion for introducing secondary evidence of the con- 
tents of a registered deed has been properly laid, a 
certified copy of itfrom the records of a county in 
which it was duly recorded is admissible in evidence, 
though the land described in the deed was afterwards 
cut off into a newly-made county, and the deed in 
question was never recorded therein.—WHIDDON V. 
WILLIAMS LUMBER CO., Ga., 258. E. Rep. 770. 

89. DEMAND NOTE.—A demand note, whether with or 
without interest, only matures as to an indorser when 
payment is demanded; but,to charge such indorser, 
demand must be made within a reasonable time.— 
LEONARD V. OLSON, Iowa, 68 N. W. Rep. 677. 

40. EASEMENT — By Prescription.—The burden of 
proof rests on one claiming an easement by prescrip- 
tive right, arising from user forthe statutory period, 
to show that during all of such period the servient es- 
tate was owned by persons free from legal disability; 
and where it appears that, during a portion of the 
time, it was owned by a married woman, no presump- 
tion ofa grant arises from such user.—SAUNDERS V. 
SIMPSON, Tenn., 37 S. W. Rep. 195. 

41. EASEMENT—Right of Way.—In the settlement of 
an estate between heirs, a farm was conveyed to one, 
excepting a small piece thereof, which was atthe same 
time conveyed to two other heirs for use as a private 
cemetery. Such piece was entirely surrounded by the 
remainder of the farm and lands of others: Held,that 
the conveyance carried with it, by necessity, and asa 
part of the grant, aright of way to the cemetery lot 
over the remaining part of the farm.—PALMER V. PAL- 
MER, N. Y., 44 N. E. Rep. 966. 

42. EJECTMENT—Evidence of Title.—In an action of 
ejectment, proof by defendant that third persons, 
other than the plaintiff, have executed to such de- 
fendant.a deed of conveyance of the premises in 
dispute, unaccompanied by any proof of possession or 
title in such grantors in said conveyance, is no evi- 
dence of title in such defendant. Especially is sucha 
deed of no avail to a party defendant who has admitted 
to the plaintiff that he knewthe grantors therein did 
not own the land conveyed thereby, and that the deed 
was of no validity.—LAKE V. HANCOCK, Fla., 20 South. 
Rep. 811. 

43, ELECTION OF REMEDIES.—In replevin of window 
sash it appeared that plaintiffs manufactured them for 
a certain building, and delivered them to defendant, 
who furnished the glass for them and did the glazing 
under a coutract with plaintiffs; and that defendant 
refused to deliver the sash until he was paid for his 
work: Held, that the fact that pending suit defendant 
sought and failed to establish a mechanic’s lien on 
such building did not bar his right to judgment.—MCc- 
MEEKIN V. WORCESTOR, Iowa, 68 N. W. Rep. 680. 

44. ELECTIONS—Voters — Qualifications.—A voter of 
the State who becomes a resident of a town more than 














six months prior to an election, and files a certificate 


of the town clerk of another town of his registration ’ 


therein within the year last past, as provided by Gen. 
Laws, ch. 7, § 7, is entitled to have his name placed on 
the voting list of the town for general elections, and 
also for elections for town officers.—IN RE REGISTRa- 
TION OF VOTERS, R.I1., 35 Atl. Rep. 581. 


45. ELECTIONS—Nomination of Candidates for Office, 
—A party convention of a single county, which is one 
of two or more counties composing a judicial district, 
has no authority to place in nomination a candidate 
for the office of district judge, that being a State office, 
a legal nomination to which can only be made bya 
convention representing all the voters of the party in 
the several counties in the district.—Woopy Vv. Ror. 
WITT, Mont., 46 Pac. Rep. 370. 


46. EVIDENCE—Agency—Declarations.—Declarations 
of one that he is agent of another are not admissible to 
prove the agency, nor to bind the alleged principal, 
until proof of the agency has first been made.—SAntTa 
CrvUz BUTCHERS’ UNION Vv. I X L LIME Co., Cal., 46 Pac. 
Rep. 382. 


47. Equity—Reformation of Contract.—The owners 
of a stock of goods and building gave a soliciting in- 
surance agent an application for $1,000 on the stock 
and $1,000 on the building. It was agreed that $12,000 
concurrent insurance should be permitted on the 
stock, and that there should be no limit to concurrent 
insurance on the building; but by mistake the agent, 
in filling the blank application, limited the concurrent 
insurance to $12,000 on both properties. The company 
issued a policy in accordance with the application. 
The insured and the agent proceeded under the belief 
that the application was written in conformity with 
their agreement: Held a mutual mistake, entitling 
the insured to reformation of the policy.—FITCHNER V, 
FIDELITY MoT. FIRE ASSN., Iowa, 68 N. W. Rep. 710. 


48, FEDERAL CourT—Jurisdiction—Suit against Re- 
ceiver.—An action against a receiver appointed by a 
federal circuit court, growing out of the transactions 
of the receiver or his employees, being ancillary to the 
suit in which the receiver was appointed, is within the 
jurisdiction of that court, regardless of the citizenship 
of the parties, the nature of the controversy, or the 
amount involved.—CARPENTER V. NORTHERN Pac, R. 
Co., U. 8. 0. C. (Wash.), E. D., 75 Fed. Rep. 849. 

49. FRAUDS, STATUTE OF—Executed Contract.—The 
statute of frands cannot be invoked to defeat rights 
accruing under a contract which has been fully per- 
formed by one party, and partly at least by the other. 
—WARWICK & C. WATER Co. V. ALLEN, R. I., 35 Atl. 
Rep. 579, 

50. FRAUDULENT CONVEYANCES—Evidence of Indebt- 
edness.—Upon an issue as to the fraudulent character 
of ajudgment obtained by the wife of an insolvent 
against her husband, the defendant offered in evidence 
a statement of account showing that her husband was 
largely indebted to her, the transactions extending 
back to a period anterior to their marriage: Held, 
that it was competent, as tending to prove that such 
statement was fraudulent, to put in evidence the 
books of the debtor, for the purpose of showing that 
the alleged transactions were never entered therein.— 
WHITE v. BENJAMIN, N. Y., 44 N. E. Rep. 956. 

51. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—A mortgage creditor of an insolvent debtor, 
with knowledge of facts sufficient to give a prudent 
man notice of the debtor’s insolvency, took an abso 
lute conveyance of all the debtor’s property: Held, 
that the creditor was liable, as garnishee, to other 
creditors, for the value of the property in excess of the 
indebtedness due him.—CARTER, RITTENBERG & HAIN- 
LIN CO. Vv. MCDONALD, Wis., 68 N. W. Rep. 655. 

52. HUSBAND AND WIFE — Community Property.— 
Where a husband who held stock in a corporation for 
the benefit of the community became surety for the 
corporation in order to protect its business, the liabil- 
ity so incurred was enforceable against the commu 
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nity estate.—HORTON V. DONOHOE-KELLY BANKING CO., 
Wash., 46 Pac. Rep. 409. 

58. HUSBAND AND WIFE—Conveyance of Homestead 
to Wife.—A wife who, by mesne conveyance from her 
husband, acquires property exempt asthe homestead 
of the family, takes the title thereof unincumbered by 
judgments against the husband, although the purpose 
of such conveyance may have been to defraud credit- 
ors of the latter.—MUNDT V. HAGEDORN, Neb., 68 N. 
W. Rep. 610. 

54. HUSBAND AND WIFE—Intervention—Community 
Property.—In an action on a note executed by a mar- 
ried man, defendant’s wife may intervene for the pur- 
pose of having it adjudged, in case judgment is ren- 
dered against defendant, that the debt is not a com- 
munity debt, and that it shall not be satisfied out of 
the community.property, though plaintiff is seeking 
no relief against said property. — GUND V. PARKE, 
Wash., 46 Pac. Rep. 408. 

55. HUSBAND AND WIFE—Supplies Furnished Wife.—A 
wife abandoned by her husband may obtain necessa- 
ries on his account, her own means being inadequate 
for her support, though she has some means.—ARNOLD 
vy. BRANDT, Ind., 44 N. E. Rep. 936. 

56. INJUNCTION—When Denied.—In.an action for an 
injunction, an accounting, and a receiver to take 
charge of a business carried on jointly by complainant 
and defendants, on the grounds of fraud and the finan- 
cial irresponsibility of the defendant in actual control 
of the business, preliminary relief will be denied where 
the sworn answer is a complete denial of every matter 
alleged.—OSCILLATING CAROUSAL CO. V. MCCOOL, N. 
J., 35 Atl. Rep. 585. 

57. INSURANCE—Action on Pleading.—In an action on 
an insurance policy, the making of the policy an ex- 
hibit will prevent the complaint from being defective 
for want of a direct averment therein of the consider. 
ation and time of expiration of the policy.—TNA 
Ins. CO. V. STROUT, Ind., 44 N. E. Rep. 934. 

58. INSURANCE—Payment of Premium—Authority of 
Agent.—Where a note given for the premium due upon 
a policy of insurance is made payable at the home of- 
fice of the company, the insured,on making payment 
to an agent not in possession of the note, assumes the 
burden of proof that such agent had authority, express 
or implied, to receive the money.—LONG CREEK BLDG. 
ASSN. V. STATE INS. CO., Oreg., 46 Pac. Rep. 366. 

59. INTOXICATING LIQUORS—Use in Clubs.—A member 
ofaclub may maintain suit to enjoin its commission 
ofan alleged indictable misdemeanor, where commis- 
sion of the act, if it be such a misdemeanor, will prob- 
ably damage property rights of his in the club.—KLEIN 
V. LIVINGSTON CLUB, Penn., 35 Atl. Rep. 606. 

60. LANDLORD AND TENANT — Injuries to Tenants’ 
Goods.—Where a landlord rented a storehouse to a 
tenant to be used for the storage of groceries and a 
violent and unusual storm of wind and rain unroofed 
the building and let in the rain, which damaged the 
goods therein, the landlord, in the absence of a con- 
tract to protect the tenant against such extraordinary 
andunforeseen occurences, was not liable for dam- 
ages thus resulting; nor for further damages occa- 
Sioned by a second rainstorm, unless in the meantime 
there had been sufficient time and opportunity to make 
the needed repairs upon the roof.—BRUNSWICK GRO- 
CERY CO. v. SPENCER, Ga., 25 8. E. Rep. 764. 

61. LANDLORD AND TENANT—Insolvency of Tenant.— 
A mining lease provided that on violation of any of the 
covenants on the part of the lessee, among which was 
acovenant not to assign without the consent of the 
lessor, the lessor should have the right to declare the 
lease forfeited. The lease also provided that on expi- 
Tation of the lease the lessor should have the right to 
take the improvements placed on the land by the 
lessee, at their appraised value. Held, that on the in- 
Solvency of the lessee, and an assignment by him of 
the lease for the benefit of creditors, the lessors, on 
declaring a forfeiture of the lease for default of the 
lessee Preceding the assignment, were entitled to take 








the improvements at their appraised value, in satis- 
faction of rent due.—POTTER V. GILBERT, Penn., 35 Atl. 
Rep. 597. 

62. LANDLORD AND TENANT — Lease — Eviction.— 
Plaintiff, proprietor of the north building in a row, the 
only one inthe row more than one story high, leased 
to defendant the roof and south wall, for purpose of 
displaying advertisements onthe wall. Though such 
wall was a party-wall, the proprietor of the next build- 
ing did not question the lease, but leased his roof to 
another for like purpose, the use being made possible 
by erection on the roof of a frame to support a screen, 
which nearly covered up the wall of plaintiff’s build- 
ing, and rendered it practically valueless to defend- 
ant: Held, that there was not an eviction or failure of 
consideration, excusing payment ofrent by defend- 
ant.—OAKFORD V. NIXON, Pa., 35 Atl. Rep. 588. 

63. LIFE INSURANCE — Assignment of Policy by Wife. 
—Laws 1879, ch. 248, providing that all policies of in- 
surance issued within the State of New York upon the 
lives of husbands for the benefit and use of their wives 
shall be assignable by said wives with the written con- 
sent of the husband, cannot be construed as referring 
only to policies issued by domestic companies, but ap- 
plies also to policies issued by foreign companies 
within the State.—SPENCER V. MYERS, N. Y., 44N. E. 
Rep. 942. 

94. LIMITATION—Proof of Part Payment.—A part pay- 
ment oa a note, made before the statute of limitations 
has intervened. may be proved by parol, and from ita 
new promise may be inferred; the provision of Burn’s 
Rev. St. 1894, § 302, that an acknowledgment or new 
promise must be in writing, being applicable only 
where it is sought to prove a revivor after the right of 
action has beeome barred.—BRUDI Vv. TRENTMAN, Ind., 
44N. E. Rep. 932. 

65. MANDAMUS TO COMPEL ENTRY OF JUDGMENT.—In 
proceedings, inthe nature of quo warranto, for ouster 
from office for acceptance ofa pass froma railroad 
company, and for the imposition of the statutory fine, 
the imposition of which is left to the discretion of the 
trial court, defendant orally pleaded not guilty: Held, 
that the action of the trial court in sustaining such 
plea as sufficient,on the ground that the case was es- 
sentially criminal in its nature, was judicial, and 
therefore mandamus would not lie to compel the entry 
of a judgment of ouster as for a default.—GESFORD V. 
SUPERIOR COURT OF CITY AND COUNTY OF SAN FRAN- 
CIsco, Cal., 46 Pac. Rep. 383. 

66. MASTER AND SERVANT — Assumption of Risk.— 
When a master gives a servant a command requiring 
the doing of an act not within the usual scope of the 
servant’s duty, which must be performed at once or 
not atall, without opportunity for deliberation, the 
servant is not charged with contributory negligence, 
even though there may have been danger apparent to 
him in the performance of the act, unless the danger 
was so patent that a prudent man would not have 
obeyed.— CH1caGo, R. 1. & P. R. Co. v. MCCARTZ, Neb., 
68 N. W. Rep. 633. 

67. MASTER AND SERVANT—Contributory Negligence. 
—In an action for personal injuries, it appeared that it 
was plaintiff’s duty to keep defendant's machinery in 
running order; that a certain bearing became heated; 
that plaintiff poured water onthe bearing, and laid 
folded cloths over it; that, this not sufficiently reduc- 
ing the heat, he took a wrench, and, while the ma- 
chinery was in motion, undertook to loosen the nuts 
on the bearing; that the wrench slipped, and his hand 
was injured by a cog-wheel; andthat heso used the 
wrench that, if it slipped, his hand would certainly go 
into the cogwheel. Plaintiff testified that he knew 
such fact: Held, that plhintiff was guilty of contribu- 
tory negligence, though the heating of the bearing was 
caused by defects in the machinery.—GORMAN V. DES 
MOINES BRICK MANUF’G Co., Iowa, 68N. W. Rep. 675. 

68. MASTER AND SERVANT — Negligence—Assumption 
ef Risk.—Plaintiff’s duty was toempty sugar into a 
box, to be precipitated through a grating situated in 
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one end, upon a screw conveyor. The grating was 
constructed of iron rods about 21-2 feet long and 2 1-2 
inches apart. While standing with one foot on the 
grating, the bars sank down, letting plaintiff's foot 
through onto the screw, by which it was crushed: 
Held, that the mere proof of the accident was insufli- 
cient to show negligence on the employer’s part.— 
WOJCIECHOWSKI V. SPRECKLES SUGAR REFINING Co., 
Penn., 35 Atl. Rep. 596. 

69. MASTER AND SERVANT—Negligence.—Where a cer- 
tain rule of the employer, though established for the 
safety of the employee, has been habitually disobeyed 
since its inception, or for a Jong period of time, in the 
presence or tothe knowledge of the employer, with 
out an attempt to enforce it, or has been disregarded 
in such manner and for such length of time as to raise 
the presumption that it was done with bis knowledge 
and approval, the rule will be regarded as abrogated 
or waived.—WRIGHT V. SOUTHERN Pac. Co., Utah, 46 
Pac. Rep. 374. 

70. MECHANIC’s LIENS — Priority over Mortgage.—A 
mortgagee who encourages the improvement of the 
mortgaged property by an agreement to subordinate 
his lien to the cost thereof will, as to persons furnish- 
Ing labor and material for use thereon upon the faith 
of his promise, be deemed a promoter of such improve- 
ment, and their liens for labor und material so fur- 
nished will be entitled to priority over his mortgage. 
—CUMMINGS V. EMSLIE, Neb., 68 N. W. Rep. 621. 

71. MECHANIC’s LIEN—Property Covered Thereby.— 
Under the provision of the mechanic’s lien law (Acts 
16th Gen. Assem. ch. 100, § 4), that the “entire land 
upon which any such building, erection or other im- 
provement is situated, including that portion not cov- 
ered therewith,” shall be subject tothe lien thereby 
given, a lien for materials furnished forthe erection 
of a house does not cover a separate house standing 
on the same undivided lot, but is confined to the house 
for which the materials were furnished, and so much 
ofthe Jotasis properly appurtenant thereto.—EWING 
v. ALLEN, Iowa, 68 N. W. Rep. 702. 

72. MORTGAGE — Subrogation.—A person is not en. 
titled to be subrogated to the rights of a mortgagee, or 
to pe treated as his equitable assignee, who does not 
either directly or indirectly furnish any part of the 
money used in paying his mortgage.—MAHANES V. 
DARTMOUTH SAV. BANK, Kan., 46 Pac. Rep. 412. 

73. MORTGAGES — Subrogation.—In a contract for the 
sale of standing timber, the vendee agreed to pay the 
mortgages on the land, as they fell due, irrespective of 
whether he was indebted at the time tothe vendor: 
Held, that the vendee, on payment of a mortgage by 
reason of his contracting liability, was not entitled to 
be subrogated to the rights of the mortgagee.—ISEN- 
SEE V. AUSTIN, Wash., 46 Pac. Rep. 394. 

74. MUNICIPAL CORPORATION — Assessment for Street 
Improvement.—When an assessment fora street im- 
provement, whether payable in installments or not, is 
larger than allowed by law, aud sufficient hus been 
paid, though voluntarily, to equal or exceed the 
amount which could be lawfully assessed, the collec- 
tion ofthe remainder of such assessment may be en- 
joined.—CITY OF CINCINNATI V. JAMES, Uhio, 44 N. E. 
Rep. 925. 

75. MUNICIPAL CORPORATION — Defective Sidewalk.— 
In an action for personal injuries it appeared that 
plaintiff was walking somewhat rapidly from school, 
at the noon hour, over defendant’s sidewalk, adjacent 
to the school house grounds; that, while partially 
turned round to speak to some of the school girls who 
were back of her, plaintiff stepped through the side- 
walk, and was injured. The accident resulted from a 
hole in the walk, or from the giving way of a decayed 
board when plaintiff stepped on it: Held, that defend- 
ant was chargeable with negligence.—LORIG V. CITY OF 
DAVENPORT, Lowa, 68 N. W. Rep. 717. 

76. MUNICIPAL CORPORATION—Gas and Electric Light- 
ing—Use of Streets.—Prior to Act Iowa April 9, 1888, ex- 
pressly giving power tocities to establish and main- 








tain gas and electric plants, cities of the second clagg 
had, by virtue of general grant to them of authority to 
light streets and public places, powerto grant fran. 
chises to use the streets for the construction and 
operation of such plants. An ordinance granting the 
perpetual use ofthe city streets fora gas or electrie 
plant is not invalid, even though the provision that 
such grant shall be perpetual should be held invalid, 
—LEVISs v. CITY OF NEWTON, U. 8. C. C. (Iowa), 0. D., 
75 Fed. Rep. 884. 

Ti. MUNICIPAL CORPORATIONS — Negligence.—In an 
action against a city to recover fora personal injury 
alleged to have been received by reason of the defect- 
ive condition of a sidewalk, where there is no material 
conflict in the evidence as to the condition of the walk, 
it is proper to instruct asto what legal conclusions 
will follow if the testimony of the witnesses is be- 
lieved.—SHELDON V. CITY OF ASHEVILLE, N. Car., 258. 
E. Rep. 781. 

78. MUNICIPAL CORPORATIONS — Officers Contracting 
with City.—The secretary, who is also a stockholder, 
of a corporation having a contract for the lighting ofa 
city, is within the prohibition of Crimes Act 1860, § 66, 
prohibiting any councilman from being interested in 
any contract with thecity, though he was elected 
councilman after the execution of the contract.— 
GRAHAM V. DE CAMP, Penn., 35 Atl. Rep. 601. 

79. MUNICIPAL CORPORATION — Opening of Streets.— 
Under Act May 9, 1889 (P. L. 173), providing that any 
street laid out by a person in any plan of lots on lands 
owned by him,in case it has not been opened to or 
used by the public for 21 years next after the laying 
out ofthe same, shall have no force and effect, and 
shall not be opened, without the consent of the owner 
of the land on whichit has been laid out, and the 
municipality cannot, after such 2l years, open the 
street without compensation to the owner.—QUICKSALL 
v. CITY OF PHILADELPHIA, Penn., 35 Atl. Rep. 6/9. 

80. MUNICIPAL,CORPORATIONS—Ordinances.—An ordi- 
nance duly passed in pursuance of lawful power ex- 
pressly delegated by the legislature toacity cannot 
be set aside on the ground that it is unreasonable; 
but ifthe power be general in its terms, without pre- 
scribing the mode of its exercise, an ordinance passed 
thereunder must bea reasonable exercise thereof.— 
CITY OF SHELBYVILLE V. CLEVELAND, C.,C. & St. L 
Ry. Co., Ind., 44 N. E. Rep. 929. 

81. MUNICIPAL CORPORATION — Street—Dedication.— 
A conveyance of land described as bordering on a cer- 
tain street, while effecting a dedication, for the pur- 
poses of a street, of the strip described as a street, as 
between the parties, is subject to a prior grant ofa 
right of way oversuch strip, and a prior appropriation 
of part of its width for the buiiding of a lateral rail- 
road.—NALLY V. PENNSYLVANIA R. Co., Penn., 35 Atl. 
Rep. 638. 

82. MUNICIPAL CORPORATION — Taxes Illegally Ex- 
acted.—The payment of a license fee imposed by an 
ordinance of a city, and exacted by its police officers, 
to avoid threatened arrest, is not voluntary, and the 
amount may be recovered from the city where the or- 
dinance is void.—NEUMANN V. CITY OF LA CROSSE, 
Wis., 68N. W. Rep. 654. 

83. MUNICIPAL WATERWORKS — Negligence in Opera- 
tion.—When the question of the liability of a munic- 
ipal corporation in an action for damages depended 
upon whether or not it had exercised reasonable care 
and diligence as to a particular matter connected with 
a business which the municipality was conducting for 
gain, and in which it was not exercising governmental 
functions, the fact that ‘tin the opinion of the city of 
ficers’”’ the proper diligence had been observed was 
not a good defense. Whether or not due diligence 
had been observed depended upon the facts as they 
existed, and not upon the views entertained of them 
by the municipal authorities. The rules for determin- 
ing liability are the same as would be applicable to an 
action against a private corporation.—City CoUNCIL 
OF AUGUSTA V. LOMBARD, Ga., 25S. E, Rep. 772. 
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8. NEGLIGENCE—Evidence.—Evidence of a lawyer’s 
negligence in collecting a note transmitted to him for 
professional attention is not evidence that he was not 
alawyer of reputed learning and ability, so as to ren- 
der the person sending the note to the lawyer negli- 
gent in employing him.—PLYMOUTH COUNTY BANK V. 
GILMAN, S. Dak., 68 N. W. Rep., 735. 


85. NEGOTIABLE INSTRUMENT — Accommodation In- 
dorsement by Feme Sole. —A married woman’s re- 
newal of a valid accommodation indorsement, made 
by her before marriage, is binding though such re- 
newal be made after she has been released from lia- 
bility on the original indorsement by failure of the 
obligee to protest for non-payment; it appearing that 
the parties intended the renewal to be as of the date 
of the note renewed, and a mere continuation of the 
indorser’s original obligation. — HARRISBURG NArT. 
BANK V. BRADSHAW, Penn., 35 Atl. Rep. 629. 


86. NEGOTIABLE INSTRUMENT—Notes—Consideration. 
—The surrender to a surety of a bond on which he can 
be sued, and on which the result of a suit is open to 
doubt, is a sufficient consideration for notes given by 
him in settlement of an undisputed claim made on the 
bond.—FINK v. FARMERS’ BANK, Penn., 35 Atl. Rep. 
636. 

87. NOTARY PUBLIC—Officer De Facto.—In an action 
in which the issue was whether plaintiff’s mortgage 
was legally probated before a person who acted as a 
notary public, it appeared that it was nearly two years 
after his commission expired, and that the clerk de- 
cided when the mortgage was presented for registry 
that ‘‘the certificate is correct and sufficient.” There 
was no proof that such person attempted any act asa 
notary public after his commission expired until the 
probate of such mortgage: Held,that he was nota 
notary de facto.—HUG&ES V. LONG, N. Car., 258. E. Rep. 
743. 


88. NUISANCE — Pleading. — In an action against a 
grantee for maintaining a nuisance, consisting of a 
dam erected by his grantor, a complaint alleging a re- 
quest to the grantee for the removal of the dam; that 
plaintiff's damages were caused by ‘‘keeping up, 
maintaining, and continuing the dam;” that the nat- 
ural flow of the water through the river and a branch 
has been and ‘‘now is” prevented; that the branch and 
river have been and “now are” prevented from effect- 
ing the natural drainage of plaintiff’s land; and that 
the waters are caused to percolate through the land— 
sufficiently avers damages to plaintiff after the request 
forthe removal of the dam.—LEITZSEY V. COLUMBIA 
WATER PowER Co., 8S. Car., 25S. E. Rep. 744. 


89. PARTNERSHIP—Dissolution.—Where, on the death 
ofone partner, the surviving partner continues the 
business just as he had done before her death no steps 
being taken to wind up the business or ascertain the 
Share of the deceased, and it is impossible to de- 
termine with accuracy the condition of the firm at the 
time of the partner’s death, the surviving partner can- 
not object to an accounting as if the partnership had 
continued to the time of the commencement, by the 
representatives of the deceased partner, of the suit 
therefor.—YOUNG V. SCOVILLE, Iowa, 68 N. W. Rep. 
670. 

9. PLEADING—Answer must be Responsive.—Under 
Rey. St. 1894, § 350 (Rev. St. 1881, § 347), providing that 
an answer shall “clearly refer to the cause of action 
intended to be answered,” a paragraph of an answer 
in an action to recover for an assault and battery, 
which pleads justification of an assault therein men- 
tioned, but not alleged to be the same declared on, 
and which is stated to have taken place on a different 
date from the date alleged in the complaint, is not 
responsive to the issue tendered, and is bad on de- 
murrer.—PYLE V. PEYTON, Ind., 44 N. E. Rep. 925. 


%l. PRocess—Service.—To overthrow the presump- 
tion of the validity of the service of original process 
and the return thereof where the original papers are 
lost, and cannot be found, positive testimony must be 





introduced, sufficient to show that the summons was 
not in fact legally served, or that the return thereof 
was irregular. Evidence. which merely casts doubt 
upon sach service or return is not sufficient.—STUNKLE 
v. HOLLAND, Kan., 46 Pac. Rep. 416. 

92. QUO WARRANTO — Judgment of Ouster. — A judg- 
ment of ouster against the incumbent of a public of- 
fice in quo warranto proceedings ig self-executing, and 
by its own force divests the person ousted of all of- 
ficial authority, and such judgment is not suspended 
by the filing of an appeal bond, the effect of which, 
under the statute (Hill’s Code, § 1408), is to “‘stay pro- 
ceedings on the judgment or order appealed from.” 
FAWCETT V. SUPERIOR COURT OF PIERCE OOUNTY, 
Wash., 46 Pac. Rep. 389. 


93. STREET RAILWAY—Injury to Passenger.—A street- 
railway company is not liable to a passenger injured 
by a fall when alighting, it being caused by the push 
ing and jostling of passengers, and by a passenger 
stepping on her dress, and the conductor being at the 
time on the ground, lifting said passenger’s child from 
the car.—FURGASON V. CITIZENS’ ST. R. Co., Ind., 44. N. 
E. Rep. 936. 

94. RAILROAD COMPANY — Street Railways — Negli- 
gence.—A special verdict in an action for injury to 
one struck by an electric street car while walking 
close beside the track for 25 feet fails to show absence 
of contributory negligence, though stating that he 
looked just before approaching the track, and saw no 
car, it appearing therefrom that there was nothing to 
prevent his seeing and hearing.—YOUNG V. CITIZENS’ 
St. R. Co. Ind., 44 N. E. Rep. 927. 


95. RAILROAD COMPANIES—Injury to Live Stock.—In 
an action under Code, § 1289, to recover double dam- 
ages for injury to live stock, plaintiff alleged that the 
stock was given access to defendant’s track by reason 
of defendant’s failure to maintain a substantial fence, 
as required by law. Plaintiff proved only that the 
stock went on defendant’s right of way, and was 
killed by a locomotive: Held,that there could be no 
recovery on such a showing.—SCHMITT V. CHICAGO, ST. 
P. & K. C. Ry. Co., Iowa, 68 N. W. Rep. 715. 


96. RAILROADS—Negligence.—An ordinance requiring 
arailroad company to station watchmen at certain 
crossings, to protect persons about to cross the tracks 
‘‘at any such crossing” is not admissible in an action 
for an injury received at a point several hundred feet 
from one of the designated crossings.—SPILLANE V. 
MISSOURI Pac. Rr. Co., Mo., 878. W. Rep. 198. 

97. RAILWAY COMPANY — Animals on Track. — Where 
domestic animals are injured by a railroad train while 
trespassing upon the track of the company, and the 
owner of the animals is free from negligence con- 
tributing to their injury, the company will be liable 
for a failure on the part of those operating; the train to 
exercise ordinary care to avoid injury.—LaKE ERIE & 
W. R. Co. v. WEISEL, Ohio, 44N. E. Rep. 923. 

98. RECEIVERS—Right to Maintain Action—Foreign 
Insurance Company. — The principle of comity be- 
tween the States does not entitle the receiver of a 
foreign corporation, appointed in another State, to 
maintain an action in Iowa upon a contract between 
such corporation and a citizen of lowa.—BaRKER V. 
LaMB & Sons, Iowa, 68 N. W. Rep. 686. 

99. REMOVAL OF CauUsESsS—National Bank.—A receiver 
of a national bank, appointed by the comptroller of 
the currency, when sued in a State court on a claim of 
less than $500, has no power to remove the cage to a 
federal court.—HALLAM V. TILLINGHAST, U. 8. (©. C. 
(Wash.), W. D., 75 Fed. Rep. 849. 

100. Res JuDICATA.—Plaintiff, who held two claims 
against defendant—one for an open unsecured account 
the other forasum secured by mortgage—was, at its 
own request, allowed to interplead and become a party 
to a creditors’ bill against defendant, as to the first 
claim only, the order of the court reciting that plaint- 
iff ‘‘be made party defendant for said purpose;” and 
the judgment did not purport to pass upon the second 
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claim: Held, that such action was no bar to a subse- 
quent suit against defendant on the mortgage debt.— 
SNOW STEAM PumMP Co. Vv. DUNN, N. Car., 258. E. Rep. 
741. 

101. RES JuDICATA—Accepting Offer of Judgment.— 
After defendant in replevin had answered, claiming 
title to one of the chattels in suit, and asking judgment 
therefor, he made an offer of judgment for the other 
chattels and costs, which plaintiff accepted. Neither 
the offer nor the judgment referred to the chattels 
claimed by defendant: Held, that the judgment en- 
tered on such an offer was an adjudication in defend- 
ant’s favor as to the other chattels, under Code Civ. 
Proc. §§ 788, 739, relating to offers of compromise by 
parties, the obvious purpose of which is to permit par- 
ties, by offer, acceptance, and judgment, to compro- 
mise and settle all matters involved inthe action.— 
SHEPHERD V. MOODHE, N. Y., 44 N. E.j Rep. 964. 


102. SaLE—When Title Passes.—The title to property 
sold will pass to the purchaser at the time of the sale 
where such is the Cicar intention of both parties, 
though the amount to be paid therefor is left to be de- 
termined by the price at which it is resold by the pur- 
chaser.—PACIFIC LOUNGE & MATTRESS CO. V. RUDE- 
BECK, Wash., 46 Pac. Rep. 392. 


108. SCHOOL DISTRICTS—Powers to Issue Warrants.— 
A school district of the class involved in this action 
cannot contract an indebtedness for furnishing the 
school building, and issue, as evidence of that indebt- 
edness, warrants or oraers, payable to a party on his 
order, and at stated intervals after date, with inter- 
est at a certain rate provided for in the terms of the 
instruments. Any such instruments are invalid and 
unenforceable.—ANDREWS V. SCHOOL DIST. OF CITY 
oF McCooK, Neb., 68 N. W. Rep. 631. 


104, SPECIFIC PERFORMANCE—Vendor’s Title. — Spe- 
cific performance will not been forced against a vendee 
where the title offered by the vendor can only be held 
good by declaring a particular statute unconstitu- 
tional, and where, if this were done, and the vendee 
compelled to accept such title, he would still be ex- 
posed to suit by interested persons who are not parties, 
and who would not, therefore, be bound by the judg- 
ment.—DANIEL V. SHAW, Mass., 44 N. E. Rep. 991. 


105. STATUTE—Time of Taking Effect.—Where a legis- 
lative act is by its provisions to,take effect on its ap- 
proval, the presumption is that it goes into effect at 
the beginning of the day on which it is approved by 
the governor.—CROVENO V. ATLANTIC AVE. R. CO. OF 
BROOKLYN, N. Y., 44 N. E. Rep. 968. 

106. TAXATION OF CITY LOTS.—The vacation by the 
owner of a plat of an addition to a city, the land being 
within the corporate limits, does not ipso facto discon- 
nect the !and platted from the corporation.—KERSHAW 
v. JANSEN, Neb., 68 N. W. Rep. 616. 

107. TRESPASS TO LAND — Measure of Damages.— 
In trespass for entering plaintiff’s pasture and driv- 
ing into such pasture a herd of cattle, the meas- 
ure of damages for the destruction of the grass 
and turf, and for injury to troughs and fences, is the 
diminished value of the premises; and an instruction 
that the measure of damages was the difference in the 
market value of the land before and after the trespass 
was not objectionable on the ground that the measure 
of damages for the injuries tothe troughs and fences 
was thecost of repairing the same.—BAKER V. MIMS, 
Tex., 87S. W. Rep. 190. 

108. TRIAL IN ABSENCE OF COUNSEL.—A trial court 
should not commence the trial of a case where the 
counsel for one of the parties is absent arguing a case 
in the supreme court; Sup. Ct. Rule 41 declaring that 
during the period assigned to argument of cases from 
the county of Philadelphia engagement of counsel in 
the lower courts will not be recognized as a reason for 
continuance or postponement of a cause, except when 
they are actually engaged in atrial which commenced 
in a previous week, and is unfinished.—PETERSON Vv. 
ATLANTIC CITY R. Co., Penn., 35 Atl. Rep. 621. 





109. TRIAL—Remarks of Court.—In the submission of 
special questions to the jury upon the request of either 
party it is material error, prejudicial to the rights of 
the party requesting the submission of the questions, 
for the judge to make the following statement to the 
jury: ‘‘I want the jury to understand that these queg- 
tions are got up to befuddle and mislead the jury, so 
that there will be error in the trial of this case, so that 
the verdict may be set aside.””»— CONE V. CITIZENS’ 
BANK, Kan., 46 Pac. Rep. 414. 


110. VENDOR AND PURCHASER—Forfeiture.—Where g 
contract for the sale of land provides that, on failure 
of the vendee to pay his notes promptly when due, the 
vendor “shall have the right to declare this agreement 
null and void,” the vendee’s default does not ipso facto 
work a forfeiture, and, unless the vendor elects to de. 
clare a forfeiture, the contract remains in force,— 
GAUGHEN V. KERR, Iowa, 68 N. W. Rep. 694. 


111. VENDOR’sS LIEN — Enforcement.—Under Sayles’ 
Civ. St. art. 2279, providing that when an execution, or 
any writ in the nature thereof, requires the sale of any 
specific real property, it may be issued to the county 
where the property, or some part thereof, is situ- 
ated, the sale of an entire tract, lying partly in two 
counties, to enforce a vendor’s lien, may be made in 
the county where part only of the land is situated.— 
MILLER V. EDINBURGH AMERICAN LAND MORTGAGE Co., 
Tex., 378. W. Rep. 181. 


112. WILL.—A rehearing of a case on appeal suspends 
the former opinion rendered, and no portion of the 
former opinion will be operative unless affirmatively 
adopted on the final determination on rehearing. A 
testator bequeathed to his daughter a pecuniary leg- 
acy ; and devised to his son certain described real es- 
tate, and the residue of all his estate, real and per- 
sonal: Held, that the legacy to the daughter was not 
acharge on the property of the estate specifically de- 
vised to the son.—PITKIN V. PEET, Iowa, 68 N. W. Rep. 
705. 


118. WILLS—Bequest—Nature of Estate.—A will re- 
cited: “I give, devise, and bequeath all my estate, 
real and personal, of whatever jkind, and wherever 
situated, unto my three sisters, Mary, Amgnie, and 
Louisa:” Held, that under 1 Rev. St. pt. 2, ch. 1, tit. 2, 
art, 1,§ 44, providing that every estate granted or de- 
vised to two or more persons in their own right shall 
be a tenancy in common, unless expressly declared to 
be in joint tenancy, the legatees took as tenants in 
common.—IN RE KIMBERLY’sS ESTATE, N. Y., 44N. E. 
Rep. 945. 

114. WILLS—Devise-—A devise of land in trust fora 
daughter of the testator ‘‘and all her children, if she 
shall have any,” vested an estate in fee in the daugh- 
ter, she having no children at the death of the testator; 
and such estate Was not divested by the subsequent 
birth of children.—SILLIMAN V. WHITAKER, N. Car., 3 
S. E. Rep. 742. 

115. WILLS—Trust Estate.—A bequest by testatrix of 
the entire income of her residuary estate directly to 
her husband, with power to collect and enjoy the same 
for life, to occupy the real estate, and lease it as he 
may deem proper, and to collect the proceeds of paid- 
off securities, and reinvest them with the assent of the 
executors, gives the legatee an absolute life estate, 
subject to the claims of his creditors, though the will — 
declares that it shall not be iiable for the legatee’s © 
debts.—WANNER V. SNYDER, Penn., 35 Atl. Rep. 604. 


116. WITNESS—Testimony to Impeach.—On an issue 
as to the fraudulent character of representations 
made by the debtor to plaintiff's salesman for the pur- 
pose of obtaining credit, a letter, which it was not 
claimed that the plaintiff ever saw, written by the 
debtor to another firm, making a statement to obtai 
credit, and differing in some respects from the state — 
ment made to plaintiff, was inadmissible for the pur 
pose of impeaching the |testimony of the debtor as te 
the truth of his statement to plaintiff.—CAHN V. LADD, 
Wis., 68 N. W. Rep. 652. 





